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SUBJECT

Proposed Ordinance (PO) 2022-0257 would remove criminal penalties for violations of the County’s fireworks regulations, and would establish a code enforcement process by which the Department of Local Services would receive, review, and issue warnings and citations, and impose civil penalties. 

SUMMARY

In 2020, King County prohibited the retail sale and use of fireworks in unincorporated King County, except that public displays of fireworks were still allowed with a permit from the fire marshal.

At the same time, the Council directed the Executive to undertake a study on options to provide immediate, unarmed, nonpolice response to reported fireworks violations, and to provide a recommendation for the preferred option. 

In June 2022, the Executive transmitted the required report, which evaluated two options for immediate, unarmed, nonpolice response, as well as one option for non-immediate, unarmed, nonpolice response. The Executive recommended this third option and transmitted PO 2022-0257 to implement the option.

PO 2022-0257 would remove the misdemeanor penalty for violations of King County’s fireworks violations; such violations would still be subject to a civil penalty of up to $250 per violation. 

It would also establish a process by which the Department of Local Services’ code enforcement team would receive complaints by phone, email, or writing, and would investigate and respond to such complaints during normal business hours on Monday to Friday, as time and workload allow. A warning would be given for a first violation, and subsequent violations would elicit a citation and civil penalty up to $250. A person receiving a warning or citation could contest the decision, and if the Director does not overturn the decision, the person accused of the violation could appeal to the hearing examiner.


BACKGROUND 

State Fireworks Law. Washington State allows for the retail sale of consumer fireworks with a state license, and allows persons eighteen or older to purchase and use consumer fireworks without the need for any permit or license.[footnoteRef:1] Consumer fireworks are defined in state law,[footnoteRef:2] and examples include roman candles, reloadable mortars, parachutes, wheels, cone fountains, sparklers, smoke devices, and aerial mine/shell tubes. Trick and novelty devices, such as toy caps, party poppers and snap n' pops, do not meet the threshold for "consumer fireworks" under state law.[footnoteRef:3] Bottle rockets, sky rockets, missiles, and firecrackers are illegal to sell at retail or to use in Washington State, except on tribal lands.  [1:  RCW 70.77.255]  [2:  RCW 70.77.136]  [3:  RCW 70.77.405] 


State law allows the retail sale of consumer fireworks only from June 28th to July 4th and December 27th to December 31st of each year, and consumers may only discharge fireworks from June 28th to July 5th and December 31st to January 1st of each year.

Display fireworks are large fireworks that exceed the requirements in the definition of consumer fireworks. A public display of fireworks, as the name suggests, is the use of display fireworks where the public is or could be allowed to view them. Such displays require a state license and a permit from the local fire marshal. 

Cities and counties are allowed to adopt more restrictive regulations than what is allowed by state law, but there is a required one-year waiting period between adoption of such regulations and the regulations being effective.[footnoteRef:4]  [4:  RCW 70.77.250(4)] 


King County Fireworks Ordinance. In April 2021, the King County Council adopted new regulations (“the Fireworks Ordinance”) regarding consumer fireworks and public displays of fireworks in unincorporated King County.[footnoteRef:5] In accordance with the one-year waiting period referenced above, these regulations became effective in April 2022.  [5:  Ordinance 19276] 


The Fireworks Ordinance prohibited the retail sale of fireworks, and prohibited the use, discharge, or display of fireworks absent a permit for a public display of fireworks. It also established standards for public displays of fireworks. 
Additionally, the Fireworks Ordinance established both criminal and civil penalties for violations of the fireworks regulations. Violators could be charged with a misdemeanor and/or receive a fine of no more than $250 per infraction, with standard criminal and code enforcement processes applying. However, the Council directed that these penalties not be enforced for one year after the ordinance became effective, i.e., through April 2023, and directed the Executive to prepare a fireworks enforcement study report (“the report”) in the meantime. The report was required to include:

1. An evaluation of options to provide an immediate, unarmed, nonpolice response to reported fireworks violations from June 28 through July 6 of each year;
2. The estimated cost of each option analyzed  and potential funding sources for each option; and
3. A recommended approach for ensuring the provision of immediate, unarmed, nonpolice response to fireworks violations between June 28 through July 6.
Fireworks Enforcement Study Report. The Executive transmitted the Fireworks Enforcement Study Report (“the report”) in accordance with the requirements of the Fireworks Ordinance in June 2022.[footnoteRef:6] The report evaluated two options for providing immediate, unarmed, nonpolice response to reported fireworks violations, and one option for nonimmediate, unarmed, nonpolice response.  [6:  Attachment 4 to this staff report. ] 

Option 1: Contract with Fire Districts. The first option discussed was to contract with local fire districts to dispatch fire district staff to respond to reported fireworks violations for the period immediately before and after the July 4th Independence Day holiday and the December 31st New Year's Eve holiday. According to the report:
“Fire district personnel are currently dispatched by 911 for calls regarding fire hazards, including during the period before and after the 4th of July holiday. They also typically patrol communities during the 4th of July holiday, educating the public about fireworks safety and addressing fire hazard risks as they occur. Therefore, fire districts are a logical partner for immediate enforcement of fireworks violations.”
However, the report goes on to state that dispatching a uniformed firefighter has the potential to escalate tensions and risk of conflict, causing increased risk to both firefighters and the public. The Executive therefore did not recommend this option. The report states that this option would cost roughly $100,000 per year if implemented.
Option 2: Immediate Code Enforcement. The second option evaluated was to dispatch Department of Local Services (DLS) code enforcement officers to reports of fireworks violations. The report notes that this option would require an expansion of code enforcement’s current role, which does not involve immediate response and only operates during business hours, Monday to Friday. It notes that this expansion of duties would involve “significant cost and logistical challenge,” given the large geographic area of unincorporated King County, number of staff needed, training required, and shift to a 24/7 response. The report further states:
“Due to limited staff and existing workload, the County’s six Code Enforcement Officers can only investigate non-priority cases as time allows. This raises the question of whether cases related solely to violations of the fireworks prohibition, where no other harm is occurring, warrant prioritization over other cases, such as those causing public health or environmental hazards.” 
Executive staff state that DLS received a high volume of calls on the 4th of July in 2022, and other code enforcement work was effectively halted while staff reviewed the complaints.
Finally, the report notes that the same safety concerns discussed for Option 1 would apply in this scenario as well. The Executive therefore does not recommend use of DLS code enforcement officers for immediate fireworks complaint response. The Executive estimates that this option would cost $68,400 per year. 
Nonimmediate Code Enforcement. Lastly, the Executive analyzed a scenario in which there is not an immediate response to fireworks violations, but DLS code enforcement officers instead receive and investigate fireworks complaints within the existing code enforcement mechanism, meaning that complaints would be reviewed during normal business hours, Monday through Friday, and would be investigated as time allows depending on what other complaints might take priority. The report gives the following structure for this process:
1. Complaints of violations would be submitted to the Code Enforcement Section.
· This could occur via the Code Enforcement complaint line, online form, email, or postal mail.
· Specific, accurate, and complete information would be requested, including but not limited to the address or parcel number of the property that the violation occurred on, the name of the property owner or tenant in violation and/or individual identified as the person determined to be responsible for code compliance, and a description of the violation.
· Any additional documentation that supports the complaint, such as pictures or video of the violation, would be requested.
2. Complaints would be reviewed for reliability.
· Events that clearly are not violations, do not have enough information provided for enforcement, or are not located in unincorporated King County would not be pursued.
· Events that appear to be a violation would be forwarded for issuance of possible citation.
3. Apparent violations would be reviewed for possible citation.
· If this is the first fireworks violation, a warning would be issued.
· If this is the second or subsequent violation, a citation and imposition of a civil penalty (a fine of up to $250, as previously authorized in Ordinance 19276) would be issued.
· Each violation would count as a separate offense eligible for possible citation.
4. Apparent violators would have the option to contest the warning or citation, consistent with the provisions of K.C.C. Title 23. 
The report states that because fireworks violations cannot be “corrected” as is the case with typical code enforcement violations, this process would take less time and fewer resources than the typical code enforcement process. 
The report notes that, because the shooting off of fireworks is transient and does not leave behind clear evidence as to who was using them, an effective immediate response requires getting to the scene before the use of fireworks has ceased, and that an immediate call-out response might not be fast enough to catch the person in the act. It therefore concludes that a citation issued days after the fact provides the same level of accountability as a citation issued a few minutes after the fact. Because this approach would not put government employees face-to-face with alleged code violators, it also avoids the Executive’s stated safety concerns with Options 1 and 2. 
The report found that this approach would cost $25,000 per year and, unlike the first two options, could be enforced year-round and within the Department’s existing financial resources.
Recommendation. Although Option 3 does not comply with the Fireworks Ordinance’s direction to provide a recommendation for immediate, unarmed, nonpolice response to fireworks violations (emphasis added), the Executive recommends this approach for the reasons described in the Option 3 subsection above.
It should be noted that, because the Council’s directive was to evaluate nonpolice responses to fireworks violations, the Executive did not analyze how any of the three studied options compare to a police response. 
ANALYSIS

PO 2022-0257 would make a number of changes to the County’s fireworks regulations in King County Code (K.C.C.) Chapter 17.11, in order to effectuate the recommendations of the Executive’s Fireworks Enforcement Study Report. 

Punishments. In the existing code, violations of the fireworks regulations are punishable with a misdemeanor and/or with a civil penalty. The PO would remove the misdemeanor charge for violations of K.C.C. 17.11, meaning that the County would only pursue civil penalties for violations of its regulations. However, the PO would clarify that any violations that also violate state fireworks laws are still punishable as prescribed in state law. Under state law, selling or transferring fireworks without a license is a gross misdemeanor, as is discharging fireworks in a reckless manner. Setting off fireworks at any time of year other than within specific hours between June 28th andJuly 5th and between December 31stand January 1st is also a misdemeanor under state law, as is using fireworks considered illegal under state law, such as bottle rockets, sky rockets, missiles, and firecrackers. 

Process. The PO would establish a process in code by which the Permitting Division would receive, investigate, and provide warnings and citations relating to fireworks complaints. This process would cover any violation of K.C.C. Chapter 17.11, including selling consumer fireworks or violating permit conditions for public displays of fireworks, in addition to the personal use of consumer fireworks. 

Filing a Complaint. The process would begin with a complainant filing a complaint with the Department of Local Services. The code would state that complaint “should” include:


· The complaint’s name and phone number;
· Locational information of the violation, such as address or parcel number;
· The name of the property owner or tenant responsible for the alleged violation;
· A description of the violation; and 
· Any additional documentation, such as pictures or video.

The department would only take action on a complaint if 1) sufficient evidence was provided to identify the person responsible for the violation, and 2) the violation occurred in unincorporated King County. If the director determined the complaint did not meet these criteria, the decision to not pursue further action would not be appealable, but the complainant would be able to submit another complaint with additional evidence.

Complaint Review and Warning/Citation Issuance. If the department determined that both criteria above were met, the department would follow an enforcement process that would be outlined in code. It should be noted this process for issuing warnings and citations is described as “guidelines” and the code would specify that the department’s failure to meet the guidelines in any particular case would not affect its ability to enforce the case.

The PO states that if a received complaint was the first fireworks complaint against the individual, a written warning would be sent to the person responsible for the violation within fifteen days. If the complaint was not the first against that individual, a written citation imposing civil penalties of up to $250 would be issued within fifteen days. Council staff asked Executive staff if the fifteen-day turnaround time was an adequate amount of time for investigation and issuance of a warning or citation. Executive staff requests that, due to the high volume of code enforcement calls relating to fireworks in 2022, the fifteen-day timeframe be removed. 

If the director found that no harm occurred due to the violation, that the violation was promptly addressed, and that enforcement of one or more of the provisions of the fireworks regulations would result in “substantial injustice,” not to include economic hardship, the director could waive any of the enforcement provisions of this chapter. Such a decision would not be appealable.

If a citation was issued, it would be considered a final determination that a violation occurred, unless 1) the director determined that the warning or citation was issued in error or a party was incorrectly named, in which case the director could revoke or modify the warning or citation, or 2) the person deemed responsible for the violation contested the citation. 

Contestation. To contest a warning or citation, the person to whom it was issued would be required to give notice to the department in writing within seventeen days from the date of the warning or citation. This written notice would be required to include the following:


· The name, address and phone number of the person contesting the warning or citation;
· Sufficient information to identify the violation being contested;
· The specific grounds on which the warning or citation is being contested; and
· All information, including copies of any exhibits, that supports the grounds for contesting the citation.

The director would review all available evidence and issue a written decision within fourteen days. The director’s decision would be appealable to the hearing examiner. 

Logistics. Executive staff state that fireworks complaints coming in to 911 would be routed either to KCSO or to the DLS code enforcement hotline depending on the nature of the call. As noted above, KCSO would still respond to violations of Chapter 70.77 RCW, such as reckless or dangerous behavior. According to Executive staff, this is the current practice, with KCSO only responding to fireworks complaints potentially involving reckless behavior, and other complaints being responded to through DLS. 
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