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REVISED STAFF REPORT
COMMITTEE ACTION

On May 19, 2010, the Committee of the Whole approved Proposed Substitute Ordinance 2009-0401, as amended, with a “do pass, expedited” recommendation for the Council’s consent agenda. 

SUBJECT  
An ordinance authorizing the Executive to execute an interlocal agreement with the City of Maple Valley adopting a joint plan for the future development of the County’s Summit Pit property.   
SUMMARY  
The October 2008 Memorandum of Agreement (“MOA”), executed by the County, the City of Maple Valley (“City”) and Summit Place 156 LLC (purchaser of the Summit Pit property and hereinafter referred to as “Purchaser”),
 required the County and the City to initiate negotiations to culminate in a joint plan for the development of the 156 acres comprising the Summit Pit property.  To fulfill this obligation, representatives from the City and County met over several months, along with the Purchaser’s representatives.  In April of 2009, they reached consensus in a document entitled “Summit Place Joint Plan.”
  On June 22, 2009, the Maple Valley City Council conditionally authorized the City’s manager to execute the joint plan interlocal agreement (“ILA”) if the ILA were approved by the King County Council unchanged.  While the Purchaser supported the terms of the joint plan, it objected to some of the language in the ILA. 
Subsequently, the City and the County revised the terms of the ILA to reflect the intervening changes to the purchase and sale agreement for the Summit Pit property (“PSA”) made by the County and the Purchaser.  On May 3, 2009, the Maple Valley City Council, again, conditionally authorized the City’s manager to execute the revised joint plan ILA if the ILA were approved by the King County Council unchanged.  
BACKGROUND  
In February 2006, the County received an unsolicited offer from the Purchaser to acquire the Summit Pit property. Since that time there has been a series of events and legislation leading toward the ultimate sale of the Summit Pit property.  Such legislation included the Executive's proposed redesignating 156 acres of land owned by the County, and located in the middle of the City of Maple Valley, from rural to urban.   

During 2008, against the back-drop of the Comprehensive Plan Update process, the Executive and the Purchaser, and the Executive and City officials, engaged in discussions regarding not only the sale of the Summit Place property but the effects of the land use redesignation.  

Initially, the Executive intended for the parcel's development to occur under County zoning and prior to annexation by the City.  However, the City objected to this approach and voiced its concerns at a September 17, 2008 Growth Management Planning Council ("GMPC") meeting held to vote on GMPC's recommendations to the County Council of land use changes, including the Summit Pit redesignation.  After reaching agreement that the City and County would engage in a joint planning process, in which the Purchaser would be able to participate, the City withdrew its objections and the property was redesignated as part of the County’s 2008 Comprehensive Plan Update process.  That agreement was formalized in the October 2008 MOA, to which the City, the County and the Purchaser are signatories.  The legislative bodies of both the City and the County ratified the MOA.  
In February 2009, the Purchaser and the County executed the PSA.  

During the first half of 2009, representatives from the City, County and Purchaser met to hammer out in a joint plan, the set of general policies and descriptions outlining the goals and policies relating to eventual development of the Summit Place property.  The joint plan sets the framework for the ultimate set of regulations that will govern the development.  In keeping with the MOA,
 it is the intent of the joint plan that development of Summit Pit property (now called Summit Place)
 will occur under the auspices of the City, after annexation.      
On June 22, 2009, the Maple Valley City Council conditionally authorized the City’s manager to execute the joint plan ILA if the ILA were approved by the King County Council unchanged.  While the Purchaser supported the terms of the joint plan, it objected to some of the language in the ILA.  
The Executive transmitted Proposed Ordinance 2009-0401 on June 25, 2009, in an attempt to meet the spirit of the MOA (to have the joint plan approved before the end of June 2009).  However, the Purchaser raised serious concerns whether its contractually-required due diligence could be accomplished by the end of the year, thereby raising the potential that the County’s deal with the Purchaser could fall through.  This acted as an impetus for the Parties to call for a “time out” in order for the County and the Purchaser to explore extending performance dates in the PSA, which would have the effect of giving the City more time to complete its pre-annexation process.  The County and the Purchaser entered into what proved to be protracted negotiations. 
In February 2010, the County and the Purchaser executed the amendment which extended all the key milestones in the PSA.  In exchange for a one-year extension of 
all the milestone deadlines in the PSA, in an amendment to the MOA, the Purchaser agreed to initiate development of the property only after it has been annexed into the City, and to compensate the County for the time cost of the delay.  The County agreed to waive its rights to accept any development applications for the property until February 20, 2012 (preserving the County’s property rights should the deal with the Purchaser not close).  The City also signed the amendment to the MOA. 
Subsequent to that PSA amendment, the City and the County re-visited the terms of ILA to assure that it reflected the current intentions of the Parties.  After several meetings, some of which the Purchaser attended, the Parties reached agreement on refinements to the ILA. 

The City adopted this revised ILA on May 3, 2010.  None of the terms in the June 2009 joint plan have been altered in any way by the revisions to the other various agreements.  
JOINT PLAN  

As noted above, this joint plan was developed by the staff from the City and from the County’s Executive office, with the participation of representatives from the Purchaser.  It is a consensus document.  It fulfills the requirements set forth in the October 2008 MOA that required the City and the County to negotiate a joint planning agreement “that will cover the general goals principals and policies to be considered when adopting future land use regulations and zoning for the [p]roperty.”  MOA, Section 5.     

Attached and incorporated by reference into the ILA (Attachment 2b
), the joint plan document is divided into sections, including (1) introduction, (2) background, (3) description of the property’s existing conditions, (4) the Parties’ goals for the joint plan, (5) eleven policies to guide the creation of development regulations that will apply to the property, and (6) next steps.  Under the terms of the ILA, the development regulations that will be applicable to this development may not be inconsistent with the terms of the joint plan.  See ILA, Section 4. 
A
Highlights of the Joint Plan

Goals: The goals section sets forth aspirations for the ultimate development of Summit Place.  They include: (1) developing
 Summit Place to enhance the quality of life for all in the City of Maple Valley and to complement the character of surrounding developments; (2) phasing development so as to not overburden the infrastructure; (3) maximization of open space and providing a variety of recreational opportunities; and, (4) ensuring affordable and work force housing opportunities; linking to existing trail systems.
Eleven Policy Guides:  To effectuate these goals, the document contains eleven policy statements.  Before each policy or set of policies are introductory paragraphs that further elaborate the particular policy(ies).  Policies are summarized below: 
· SP-1:  Summit Place shall be a livable community
. 

· SP-2, SP-4 & SP-5:  The base number of housing units is set at 1060, up to a maximum of 1690 units (or an additional 630 units) in exchange for additional amenities (see SP-4 and Appendix B
) offered by the Purchaser in the development of the property.  One of the amenities that will allow for an increase in density will be the Purchaser’s procurement of Transfer of Development Rights (as required by the PSA, Section 7.2). 
· SP-3:  Acknowledgement that merely satisfying PSA Section 7.3 (that the Purchaser must include affordable housing into any development) will not entitle the Purchaser an increase in the base density. 
· SP-6, SP-7 & SP-8:  Up to 380,000 sf. (not to exceed 25 acres) of Commerical/Mixed Use will be allowed in the development to support the predominate residential use. 
· SP-9 & 10:  The amenities of providing additional open space, recreational opportunities and interconnected pathways of trails and sidewalks will entitle the Purchaser the “upper range” of additional density.  

· SP-11:  Urban service providers (e.g. fire district, water/sewer purveyor(s)) should update their comprehensive plans to accommodate the future development of Summit Place.
Next Steps:  Pursuant to the terms of the proposed ILA, on adoption of the joint plan, the City will proceed with making amendments to its comprehensive plan and development regulations to accommodate this future development within its city limits.  As stated in Next Steps, adoption of those is a precursor to the negotiating of the annexation ILA.  The document reiterates that the City and County have the goal of achieving annexation by November 1, 2009.
  The parties agree that using a Master Plan approach to this development will provide the greatest flexibility and is in keeping with the current Urban Planned Development overlay currently on the property.  
B.
Joint Plan Analysis
According to Executive staff, the terms of the joint plan are consistent with the County’s Comprehensive Plan policies. 
There is nothing in this joint plan that is substantively inconsistent with the MOA.  Procedurally, in the Next Steps section, the obligation to start annexation negotiations is linked to the City’s adoption of the development regulations that would pertain to this future development.  However, the King County Executive has already been authorized to negotiate annexation when the Council ratified the MOA back in December 2008.  See MOA, Section 8 and Motion 12899 (Attachments 2c and 3).  Under the terms of the revised ILA, discussed below, the City and County acknowledge that they have already started annexation negotiations, and will continue them in good faith.  See ILA, Section 5 (Attachment 2a).
There are two technical corrections that could be made to the joint plan, but the Parties have indicated are not necessary.  The first is correcting a typographical error, capitalizing the “p” in “Summit Place” in the first line of SP-10 at page 10 of the joint plan.  The second is to replace the date of “November 1, 2009” with “December 31, 2010” in the last line of the second paragraph on page 12 to make this consistent with the ILA.  
ILA
A. Highlights of the ILA

Pursuant to Section 5 of the October 2008 MOA, the City and the County set a goal of having a joint planning agreement adopted by both legislative authorities by June 30, 2009.  However, the Council deferred action until the negotiations with the Purchaser over the time extension amendment to the PSA concluded.  This occurred in February 2010.  As a result of that PSA modification, the City and the County determined that the transmitted ILA needed to be updated to better reflect the intentions of the County and City since June 2009.  While the ILA acts as the mechanism by which the City and the County adopt the joint plan, it goes further to identify how the pre-annexation development regulations will be processed.  The terms governing this process provide the County with the opportunity to object to any zoning proposal that the County does not agree is consistent with the goals and policies contained in the joint plan.  The salient joint plan terms
 are described below:     
1. Recitals
The Recitals or “Whereas” paragraphs set out the background and additional information that the City and the County wish to memorialize, including: 

· Acknowledgement that the Roads Services Division’s facility may continue to operate as is after annexation and until its operations are moved.  
· It is not the County’s intent to operate Summit Pit as a long-term gravel mine, after its other operations are moved.
· It is the Parties’ goal for annexation to occur by December 31, 2010. 

· Acknowledgement that this annexation date may need to be modified, depending on how annexation negotiations proceed. 

2. Section 2 Intent/Definitions

In this section the City and County express their mutual intent to:

· Have their respective Growth Management Comprehensive Plans and development regulations be consistent with the joint plan by August 2011.
 
· Have all legislative actions to effectuate annexation occur no later than December 31, 2010. 
· Have the City’s adopted pre-annexation development regulations be consistent with the joint plan.  

· Acknowledge that the City has discretion in creating development regulations that meet the consistency requirement, and that any developer has flexibility in the development of the property to meet those regulations. 
· That the County may use the property as it is currently being used until all operations are moved. 
This section also contains several key definitions that are used throughout the document. 
3. Section 3 Adoption of Joint Plan
By executing the ILA, the City and County adopt the joint plan for the development of the property.
4. Section 4 Process by which County gets to influence the City’s proposed land use regulations for the Property

After the execution of the ILA, the City will proceed with adoption of its pre-annexation zoning for the property.  The City will provide the County 15 calendar days notice of its planned date to adopt the pre-annexation regulations.  The County then has 12 calendar days to submit its written objections, if any, to those proposed regulations.  The basis of the County’s objection can only be that the regulations are inconsistent with the joint plan.  Inconsistent is defined in Section 2 as “effectively preclud[ing] realization of the goals and policies of the” joint plan.  With its objection, the County is to provide alternative compliant language.  

If the City adopts the County’s proposed language, no further notice to the County is required.  If the City intends to disregard the County’s alternative language or adopt other language, it is required to notify the County at least 5 days before any action to allow the County to further object.  This process continues until there are not further objections.  Failure to provide the County with its notice will render any adopted regulations as non-compliant regulations, in violation of this ILA.  
5. Section 5 Annexation negotiations
This provision sets forth that the annexation negotiations will follow the strictures of RCW 35A.14.460 and that the substantive terms of the annexation agreement will be memorialized in a later interlocal agreement.  This provision acknowledges that the Purchaser may participate in the annexation negotiations but will not be a party to the later annexation agreement and its consent shall not be required for any future annexation agreement affecting the property. 
6. Section 6 City’s Rights of Termination 

The goal is to have the property annexed into the City by the end of this year.  However, if by December 1, 2011 (a) that has not occurred and (b) the City has already adopted complaint pre-annexation regulations, then by December 31, 2011, the County must extend its waiver to accept development applications (as set forth in Section 9 to the MOA) until February 2013.  If this does not occur then the City may, upon formal City council action, declare the ILA and the joint plan terminated.  
If the County does extend its waiver, then the ILA and the joint plan remain in full force and effect until December 2012, to give the Parties time to ensure annexation occurs. The way this provision is written, it presumes that the deal with the Purchaser and the County has not been consummated and requires the County to include its waiver of receiving permit applications in any subsequent purchase and sale agreement.  If annexation has not occurred by December 2012, then the City may, upon formal City council action, declare the ILA and the joint plan terminated. 
7. Section 7 joint plan binding on future land use regulations for property
During the term of this ILA, should either the County or the City adopt zoning regulations that effect the property, those regulations shall be consistent with the joint plan. 
8. Section 8 Mitigation
Nothing in the ILA is intended to limit the rights of the City or the County to require mitigation for impacts as allowed by any federal or state law, including SEPA and the comprehensive plan provisions found in RCW chapter 82.02. 
9. Section 9 Notice Zoning Changes
The County and the City agree to provide notice of at least 21 days before any change to an existing development provision is adopted, except for the pre-annexation development regulations which are the subject of Section 4 above.  This provision lapses once the Summit Pit facilities are relocated from the property.  
10. Section 10 Mediation

There is a provision for non-binding mediation to settle disputes.  If the City and County are unable to agree on a mediator, one or a panel will be appointed by the state’s Department of Community Trade and Economic Development. 
11. Section 11 indemnification/liability

The County and the City expressly indemnifies the other for its negligence.  However, provision does state that each party’s liability shall only be to the extent of that party’s negligence.    

12. Section 13 ILA has precedence over the MOA
The City and County agree, that if there is any conflict between this ILA and the MOA, this agreement controls. 

13. Section 16 Termination/Duration 

Subject to Section 6, either party may terminate the agreement with one year’s notice to the other.  The duration of this ILA is until 2024, well beyond the last year that the Purchaser could be paying out to the County under the terms of the amended PSA (last payment potentially could be 2021). 
14. Section 23 Remedies

In the event of either the party defaulting (as defined in Section 22), the remedies include specific performance and declaratory judgment and specifically excludes money damages as a remedy.     

B. ILA Analysis 
This agreement is the product of over a year’s worth of negotiations.  It has been reviewed by the Prosecuting Attorney’s Office.  The Purchaser has reviewed the ILA and does not object to its terms, specifically those related to the Purchaser’s role in the formulation of the pre-annexation development regulations or the final annexation agreement. 
DDES staff, who participated in the drafting of both the joint plan and ILA, are assured that, under the terms of this ILA, the County will be able to successfully protect its interests should the City propose pre-annexation development regulations that are inconsistent with the County’s objectives set forth in the joint plan.  
While this ILA and the joint plan, which is incorporated by reference, extend to 2024, the annexation agreement which has yet to be negotiated may be drafted to supersede this agreement.  The County and the City should be cognizant of this potential and draft those terms accordingly.  
With the execution of this ILA, the City has indicated that it will present the drafts of its pre-annexation development regulations to its planning commission, which starts the process by which these regulations will ultimately be adopted. 
Adoption of an ordinance adopting the joint plan will move the annexation process forward and keep the Parties working to the goal of annexation by December of this year. 

STRIKING AMENDMENT  

The changes contained in the striking amendment more accurately reflect the effect of the MOA terms as they relate to the Parties’ obligations to negotiate a joint plan, including the obligation of the City and the County to adopt a joint plan ILA.  It also attaches the final version of the ILA recently negotiated by the City, the Executive staff, with participation of the Purchaser. 
ATTACHMENTS

1.   Proposed Ordinance 2009-0401
a.  Interlocal Agreement between King County and the City of Maple Valley Adopting the Joint Plan for Summit Place (“ILA”) only – no attachments
2.  Striking Amendment 1

a.  Revised 04-14-10 ILA (with all attachments 1-3) 
b.  Summit Place Joint Plan (Attachment 1 to the revised ILA and includes all appendices A-C) 
c.  October 2008 MOA (Appendix C to the Joint Plan) 

3.  Motion 12899

� Collectively the City, the County and the Purchaser are referred to as the “Parties.”


� The joint plan document also includes three appendices (A, B & C).  


� See MOA Section 1b.i. 


� The Purchaser has renamed the property to “Summit Place” and it will be referred to as such in the balance of this staff report.


� Referred to as the “Summit Place Joint Plan.” 


� Pedestrian (bike) friendly; protection of the natural environment/encourage environmental stewardship; mixed use to serve the development; range of housing types and density to accommodate needs of various ages and economic levels.  


� Variety of housing types and densities in a healthy, walkable community. 


� At Appendix B, the Parties have identified those elements that will be eligible for additional bonus density.  The value or number of additional units per element has not been determined as part of this joint plan but will be set as part of the planning process for the Summit Place. 


� This goal of achieving annexation date by November 2009 is in keeping with the original MOA but conflicts with the ILA that pushes this date out to December 31, 2010.  


� Sections 12, 14-15, and 17-22 are boilerplate contractual terms.


� DDES staff have stated that the joint plan is consistent with the County’s 2008 Growth Management Comprehensive Plan.  
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