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SUBJECT

Proposed Ordinance 2009-0393 sets forth requirements and restrictions regarding the ability of county agencies, offices, and employees ascertaining immigration status as it relates to the public health and safety of the residents of King County.
SUMMARY
Proposed Ordinance 2009-0393 would preclude King County offices, agencies, and employees from conditioning the provision of county services on the citizenship or immigration status of any individual, except as otherwise required by law.  The proposed ordinance also outlines specific requirements and restrictions for the Sheriff’s Office and the Seattle-King County department of public health in handling information pertaining to immigration status.
BACKGROUND 
Studies estimate that approximately 11 to 12 million undocumented immigrants live in the United States, comprising almost one-third of the country’s entire immigrant population.  Approximately 277,000 undocumented immigrants reside in Washington state, according to the Center for Immigration Studies.
Enforcement of civil immigration laws have historically been a federal responsibility.  Since 2002, the Office of Immigration and Customs Enforcement, a section under the U.S. Department of Homeland Security, has been tasked with this responsibility.
ANALYSIS
The proposed legislation would represent the first official policy document stating that provision of county services would not be conditioned on citizenship or immigration status, except as otherwise required by law.  The legislation would also set forth requirements and restrictions for Sheriff’s Office and Public Health interactions with immigrants and handling of information about immigration status.
Existing written policy statements concerning immigration include:

· Council Motion 11791 (2003):  A motion to endorse the aim of drawing attention to the importance of immigrant rights of the Immigrant Workers Freedom Ride.
· Council Motion 12293 (2006):  A motion establishing King County's support of and advocacy for comprehensive and effective immigration reform that respects established civil rights, ensures due process of law for immigrants, including freedom from racial profiling and enforcement that is neither arbitrary or selective, reunites and protects families, protects workers regardless of immigration status, offers a pathway to citizenship for the millions of undocumented immigrants in this nation and therefore leads to the strengthening of our borders and national security
· Superior Court Resolution (2008):  It is the policy of the King County Superior Court that warrants for the arrest of individuals based on their immigration status shall not be executed within any of the King County Superior Court courtrooms unless directly ordered by the presiding judicial officer and shall be discouraged in the King County Superior Court courthouses unless the public’s safety is at immediate risk.  Each judicial officer remains responsible for enforcing this policy within his or her courtroom.  This policy does not prohibit law enforcement from executing warrants when public safety is at immediate risk.  (Attachment 3)
The proposed ordinance includes several overarching policy statements, as well as setting forth specific requirements and restrictions for the Sheriff’s Office and the Department of Public Health.

Proposed Ordinance 2009-0393:  Overarching Policy Statements

1) Proposed Ordinance 2009-0393 states that the provision of county services shall not be conditioned on an individual’s citizenship or immigration status, except as otherwise required by law.  While this would be the first time the policy is codified, it would not represent a departure from existing practice, according to the Executive’s office. (Section 2.A.)
2) The proposed legislation also states that information regarding the citizenship or immigration status of any person shall not be disclosed, subject to any contrary provision of state or federal law.  Disclosure would be permitted if authorized in writing.  (Section 2.C.)

Officials from Public Health and the Sheriff’s Office indicated that this provision could be problematic.  These agencies indicated that discussing a person’s immigration status may be necessary in trying to aid the individual in connecting with social services or medical providers.  For example, the Sheriff’s Office indicated that it assists in finding appropriate social services for undocumented individuals, who are victims of domestic violence or other crimes.  Staff is continuing to analyze this issue.
3) The proposed ordinance would require that photo identification issued by a person’s nation of origin shall be accepted in lieu of a Washington state identification card or driver’s license, and individuals providing such identification shall not be subject to a higher level of scrutiny or different treatment.  The provision would not apply to documentation required for federal I-9 employment eligibility verification.  (Section 2.D.)
4) The proposed ordinance states that it does not create or form the basis for liability on the part of the county.  (Section 2.F.)

The Prosecuting Attorney’s Office indicated that this statement is not likely to actually reduce any liability that may arise from enacting the ordinance.

5) The proposed legislation would require that all applications, questionnaires and interview forms used in relation to the provision of county benefits, opportunities or services be reviewed and questions requiring disclosure of immigration status be either deleted or revised so that the disclosure is no longer required.  (Section 2.G.)
As written, this provision does not allow for retaining questions regarding immigration status that may be necessary – for example, questions on job applications or requests for documentation to meet federal I-9 employment eligibility verification requirements.
Proposed Ordinance 2009-0393:  Provisions Specific to Sheriff’s Office
The following provisions are specific to the Sheriff’s Office and were drawn from the Sheriff’s Office General Orders Manual (Attachment 2).  Although the provisions are based on or directly drawn from this manual, officials from the Sheriff’s Office expressed concern about codifying policies that were written for internal use.  The Sheriff’s Office indicated that the policies have been implemented as intended to protect the rights of immigrants, but that discretion exists within the department to ensure that the policies do not hinder investigations or efforts to provide assistance to immigrants.  Modifications to the legislation may be needed in order to prevent any unintended circumstances.   
1) The proposed ordinance would specify that the Sheriff’s Office does not have the authority to investigate, detain or arrest persons suspected of violating immigration laws.  (Section 2.B.1.)

Prosecuting Attorney’s Office review of this provision is ongoing.

2)  The Sheriff’s Office would also be prohibited from requesting documents relating to a person’s civil immigration status solely to determine if the individual has violated civil immigration laws.  (Section 2.B.2.)

3) Under the proposed legislation, deputies would be able to use documents pertaining to a person’s immigration status if the documents are offered by the person upon a general, non-specific request (e.g., a request for identification).  Deputies may request and use immigration documents if related to an investigation of election law violations.  (Section 2.B.3.)

Staff is looking into whether this legislation precludes inquiring about a person’s immigration status for other types of criminal investigations in which this status may be relevant, such as investigations of human trafficking or hate crimes against immigrants. 
4) The proposed legislation would also prohibit the Sheriff’s Office from using stops for minor offenses or requests for voluntary information as an excuse for discovering a person’s immigration status.  The Sheriff’s Office would also be prohibited from initiating any inquiry or enforcement action based solely on a person’s civil immigration status, race, inability to speak English or understand a Sheriff’s deputy.  (Sections 2.B.4. and 2.B.5.)
Proposed Ordinance 2009-0393:  Provisions Specific to Public Health
1) Under the proposed legislation, Public Health would be precluded from conditioning health benefits, opportunities or services on citizenship or immigration status.  Public Health would be able to inquire about or disclose information on citizenship or immigration status solely to determine eligibility for benefits or seeking reimbursement from federal, state or other third-party payers.

As discussed above, concerns have been raised about the ability to obtain/disclose information on citizenship or immigration status as part of efforts to help connect individuals to appropriate social services or medical providers.
Fiscal Impact
Executive staff indicated that no fiscal impact is anticipated other than incidental costs arising from changing any forms/applications.  Staff raised the question of whether the legislation was likely to create any additional service demands, but Executive staff maintained that no fiscal impact was likely.  Executive staff also indicated that community stakeholders would likely communicate with their constituencies about the legislation if it passes.
REASONABLENESS
Review of the proposed legislation is ongoing.  As such, this item is not yet ready for action.
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