[image: image1.png]u

King County




Metropolitan King County Council

Committee of the Whole

REVISED STAFF REPORT


	Agenda Item No.:
	4
	Date:
	5 Oct 2009

	Ordinance No.:
	2009-0351
	Prepared by:
	Nick Wagner


	at its 5 October 2009 meeting the Committee of the Whole amended the proposed ordinance and reported it out of committee with a Do Pass recommendation.


summary

Chapter 2.12 of the King County Code is the chapter related to public records. Proposed Ordinance 2009-0351 (Attachment 1, pp. 7-26 of these materials) would add new sections to chapter 2.12 in response to the Washington Attorney General’s model rules and comments on public records compliance. The proposed ordinance would also clarify and make technical changes to chapter 2.12.

This is the fourth time the proposed ordinance has come before the committee:

· On June 24 Council staff provided a high-level, introductory briefing on the ordinance.

· On July 15 the team that drafted the proposed ordinance briefed the committee on the history and highlights of the ordinance and responded to councilmembers’ questions.

· On September 9 the Attorney General, Rob McKenna, together with Assistant Attorney General and Open Government Ombudsman Timothy D. Ford, appeared before the committee and testified in support of the proposed legislation.

Attachment 4 (pp. 71-76 of these materials) is a copy of the July 15 staff report (without attachments), which is provided as background.

STRIKING AMENDMENT

Council staff, working at the direction of the committee chair in conjunction with the work group that drafted the original proposed ordinance, have prepared Striking Amendment S1 (Attachment 2, pp. 27-48 of these materials). The amendment is primarily technical in nature, but also brings the proposed ordinance into closer conformity to the Attorney General’s model rules and comments. Attachment 3 (pp. 49-71 of these materials) is a redline showing those changes in red.
The main substantive changes that would be made by the striking amendment are:

· The amendment would require county agencies to develop and use a standard disclosure request form and would specify certain minimum elements that the form must contain. The purpose is to make it easier to submit a records request and to make sure the public records officer has the information necessary for processing the request.
 (Section 21; see pp. 60-62 of these materials.)

· When records are withheld in whole or in part as being exempt from disclosure, the amendment would require that the response not only identify the legal basis for the claimed exemption, but also explain briefly how the exemption applies to the record or portion withheld, including enough information for a requestor to make a threshold determination of whether the exemption is proper.
 (Section 22.E, see pp. 63-64 of these materials.)
The following is a section-by-section summary of the changes that would be made in Proposed Ordinance 2009-0351 by the striking amendment. (All page number references are to these materials.)
Section 1

The changes in Section 1 would clarify the definition of county “agency.” (See p. 50‑51.)
Section 2

No change.

Section 3

Clarifying amendment: no substantive change.

Section 4

Clarifying amendment: no substantive change.

Section 5

Clarifying amendment: no substantive change.

Section 6

No change.

Section 7

Clarifying amendment: no substantive change.

Section 8

Makes clear that an electronic copy of the budget is to be made available to the public free of charge, as is the current practice.

Section 9

Makes clear that it is the printed copy of the county code that may be sold and that an electronic copy is to be made available to the public free of charge, as is the current practice.

Sections 10-14
No change.

Section 15

Technical amendment for consistency with Section 13: no substantive change.

Sections 16-18

No change.

Section 19

Clarifying amendment: no substantive change.

Section 20

Subsection A
To make it easier for the public to learn the identity of the agency’s public records officer and to submit a public records request, the amendment would modify the requirement that each county agency give public notice of its public records officer and add a provision about notice to be provided on the agency’s website.
 (See p. 59.)
Subsection B

The amendment would make clear that if an agency employee can promptly fulfill a citizen’s request for documents, the request need not be forwarded to the agency’s public records officer. The amendment would also make technical changes to this subsection. (See p. 60.)
Subsection C

The amendment would (1) expand the scope of staff training that an agency is required to provide,
 (2) import from RCW 42.56.080 the provision that an agency should not permit fulfillment of a records request to “unreasonably disrupt the operations of the agency,” thereby potentially obtaining the benefit of any judicial interpretation of that language, and (3) clarify certain other provisions in the section. (See p. 60.)
Section 21

The amendment would modify subsection D to (1) require agencies to develop and use a standard disclosure request form, (2) specify certain minimum elements that the form must contain, (3) require that oral disclosure requests be confirmed in writing (reducing the potential for disputes about the scope and timing of oral requests), and (4) clarify certain other provisions in the section. (See pp. 60-62.)
Section 22

Subsections A and B
Clarifying amendments: no substantive change.

Subsection C
The amendment would require a public records officer who obtains clarification of a records request by phone to make a written record of the clarification. This is intended to limit the potential for miscommunication and provide objective evidence of the scope of the request.
 The amendment reflects current practice. (See pp. 62-63.)
Subsection D

No change.

Subsection E

The amendment would require, when records are withheld in whole or in part, that the public records officer explain briefly how the claimed exemption applies to the record or portion withheld, including enough information for a requestor to make a threshold determination of whether the claimed exemption is proper. (See pp. 63-64.)
Subsection F

The amendment would import from RCW 42.56.080 and 42.56.100 the standards for balancing an agency’s duty to fulfill records requests with its duty to carry out its other official duties, thereby potentially obtaining the benefit of any judicial interpretation of that language.
 There is also a clarifying amendment of this subsection. (See pp. 64‑65.)
Subsection G

No change.

Subsection H

Clarifying amendments: no substantive change.

Subsection I

No change.

Subsection J

Technical amendment.

Sections 23-26

No change.

Sections 27 and 28
The amendment would add requirements (1) that county public records officers report to the Council on their implementation of the ordinance and on their processing of public records requests and (2) that the prosecuting attorney report to the Council on the status of any litigation against the county. (See pp. 69-70.)
� The proposed language is drawn from the comments to the Attorney General’s model rules, which provide in part: “An agency should have a public records request form. An agency request form should ask the requestor


whether he or she seeks to inspect the records, receive a copy of them, or to inspect the records first and then


consider selecting records to copy. An agency request form should recite that inspection of records is free and


provide the per-page charge for standard photocopies.” (WAC 44-14-03006).


� The suggested clarification is based on RCW 42.56.210(3) (“Agency responses refusing, in whole or in part, inspection of any public record shall include a statement of the specific exemption authorizing the withholding of the record (or part) and a brief explanation of how the exemption applies to the record withheld”) and WAC 44-14-04004(4)(b) (“The brief explanation should provide enough information for a requestor to make a threshold determination of whether the claimed exemption is proper”).


� Part of the new language is suggested by RCW 42.56.580(3), which provides: “For local agencies, the name and contact information of the agency’s public records officer to whom members of the public may direct requests for disclosure of public records and who will oversee the agency’s compliance within the public records disclosure requirements of this chapter shall be made in a way reasonably calculated to provide notice to the public, including posting at the local agency’s place of business, posting on its internet site, or including in its publications.”


� The proposed change, which is consistent with current practice, avoids a possible inference that training about records disclosure procedures is not required.


� The confirmation requirement in section 21.D arguably applies only to the original request; hence, the need for this provision.


� RCW 42.56.080 provides in part: “Agency facilities shall be made available to any person for the copying of public records except when and to the extent that this would unreasonably disrupt the operations of the agency.” RCW 42.56.100 provides in part: “Agencies shall adopt and enforce reasonable rules and regulations . . . consonant with the intent of this chapter to provide full public access to public records, to protect public records from damage or disorganization, and to prevent excessive interference with other essential functions of the agency . . . .”
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