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Budget and Fiscal Management Committee
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SUBJECT

Proposed Ordinance 2025-0305 would amend K.C.C. 2.60.026 to clarify that the County intends to follow the Washington State Supreme Court Standards for Indigent Defense. 

SUMMARY

State law requires counties to adopt standards for the delivery of public defense services and lists 16 elements that must be addressed in those standards (such as compensation, duties, and caseload limits). It also notes that the standards endorsed by the Washington State Bar Association (WSBA) should serve as guidelines.

The County Code directs the County Public Defender to rely on the American Bar Association (ABA) Ten Principles for a Public Defense Delivery System (approved February 2002) to guide the management of the department and development of department standards for legal defense representation. It also instructs the Public Defender to follow the "Washington State Standards for Indigent Defense Services." It is unclear, however, whether this refers to the WSBA "Standards for Indigent Defense Services" or the Washington Supreme Court's "Standards for Indigent Defense" (which are less comprehensive than the WSBA Standards and do not address all 16 elements required by state law). Historically, the two sets of standards have been consistent, but recent revisions have resulted in both the WSBA and the Court agreeing on a lower caseload limit but requiring different implementation timelines. 

The Executive has transmitted Proposed Ordinance 2025-0305 to clarify that the County intends to follow the state Supreme Court's Standards for Indigent Defense. While the Council may choose to adopt the Executive's proposal, the proposed ordinance would need to be amended to clarify that the County is adopting public defense standards that address all 16 elements required by state (not just the caseload standard). Council staff have been directed to draft an amendment to ensure the county meets the requirements in state law. That amendment is under development. 

BACKGROUND 

The Sixth Amendment to the United States Constitution and Article I, Section 22 of the Washington State Constitution guarantee assistance of counsel to every person accused of a matter where loss of liberty is possible.[footnoteRef:1] The Revised Code of Washington (RCW) also asserts "that effective legal representation must be provided for indigent persons and persons who are indigent and able to contribute, consistent with the constitutional requirements of fairness, equal protection, and due process in all cases where the right to counsel attaches."[footnoteRef:2],[footnoteRef:3]  [1:  In 1963, Gideon v. Wainwright held that indigent defendants in criminal prosecutions have a federal constitutional right to court-appointed counsel and that right is obligatory upon the states by the Fourteenth Amendment. Gideon v. Wainwright, 372 U.S. 335 (1963).]  [2:  RCW 10.101.005]  [3:  RCW 10.101.010 defines "indigent" as a person who, at any stage of a court proceeding, is: (a) receiving one of the following types of assistance: Temporary Assistance for Needy Families; Aged, Blind, or Disabled assistance benefits; medical care services under RCW 74.09.035; Pregnant Women Assistance benefits; poverty-related veterans' benefits; food stamps or food stamp benefits transferred electronically; refugee resettlement benefits, Medicaid, or Supplemental Security Income; or (b) involuntary commitment to a public mental health facility; or (c) receiving an annual income, after taxes, of 125 percent or less of the current federally established poverty level; or (d) unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel. "Indigent and able to contribute" is defined as a person who, at any state of a court proceeding, is unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are less than the anticipated cost of counsel but sufficient for the person to pay a portion of that cost.] 


In Washington state, public defense services are largely carried out by cities and counties.[footnoteRef:4] King County provides public defense services through its Department of Public Defense (DPD), and the department's duties and administration are set by the King County Charter and King County Code (K.C.C. or the County Code).[footnoteRef:5],[footnoteRef:6] The County Public Defender, who is appointed by the Executive and confirmed by the Council, is responsible for managing the department.  [4:  Chapters 10.101 and 36.26 RCW. There is an active lawsuit against the state filed by the Washington State Association of Counties asserting that the state’s trial court indigent defense system is unconstitutional and asking the court to direct the state to provide adequate funding for trial court indigent defense services from dependable and regular state sources or, alternatively, provide such services directly. [LINK]]  [5:  King County Charter Sections 350.20.60 and 350.20.61. Additionally, Section 350.20.65 of the County Charter establishes the Public Defense Advisory Board. ]  [6:  K.C.C. Chapter 2.60] 


Standards for Public Defense. The Washington State Bar Association (WSBA) first adopted standards for indigent defense services in 1984 (WSBA Standards), based on national caseload standards set in 1973.[footnoteRef:7],[footnoteRef:8] In 1989, the state legislature mandated cities and counties to adopt standards for the delivery of public defense services and included 16 elements required to be included in local standards.[footnoteRef:9] In 2005, this state statute was amended to provide that the WSBA Standards should serve as guidelines to local legislative authorities in adopting standards.[footnoteRef:10] In 2012, the Washington Supreme Court (the Court) adopted aspects of the WSBA Standards into court rules (the Court Rule Standards).[footnoteRef:11]  [7:  History of the WSBA Public Defense Standards [LINK]. The national standards set 1973 were established by the National Advisory Commission on Criminal Justice Standards and Goals. [LINK]]  [8:  The WSBA operates under the delegated authority of the Washington Supreme Court and exercises a governmental function authorized by the Washington Supreme Court to license and regulate the state’s more than 40,000 legal professionals. The WSBA administers the bar admission process, including the bar exam, provides record-keeping and licensing functions; administers the lawyer discipline system; and provides continuing legal education for legal professionals. ]  [9:  RCW 10.101.030. Laws of 1989, Chapter 409, Section 4.  ]  [10:  RCW 10.101.030. Laws of 2005, Chapter 157, Section 2. ]  [11:  See for example CrR 3.1 Standards for Indigent Defense [LINK] and History of the WSBA Public Defense Standards [LINK].] 


State Law. State law[footnoteRef:12] requires counties to adopt standards for the delivery of public defense services and that the adopted standards include the following 16 elements:  [12:  RCW 10.101.030. ] 

1. Compensation of counsel; 
2. Duties and responsibilities of counsel; 
3. Case load limits and types of cases; 
4. Responsibility for expert witness fees and other costs associated with representation;
5. Administrative expenses; 
6. Support services;
7. Reports of attorney activity and vouchers; 
8. Training; 
9. Supervision; 
10. Monitoring and evaluation of attorneys; 
11. Substitution of attorneys or assignment of contracts; 
12. Limitations on private practice of contract attorneys; 
13. Qualifications of attorneys; 
14. Disposition of client complaints; 
15. Cause for termination of contract or removal of attorney; and 
16. Nondiscrimination.

And, as noted, state law also provides that the standards endorsed by the WSBA for the provision of public defense services should serve as guidelines for local legislative authorities.[footnoteRef:13],[footnoteRef:14] The WSBA Standards address all 16 elements mandated by state statute whereas the Court Rule Standards do not. For example, the Court Rule Standards do not address elements 7 through 11 on the list above.  [13:  WSBA Standards for Indigent Defense Services Revised March 8, 2024 [LINK]]  [14:  RCW 10.101.030. ] 


WSBA Standards and Court Rule Standards. The more limited Court Rule Standards apply to attorneys and the courts while the WSBA Standards serve as a comprehensive guideline (that addresses all statutorily required elements) for cities and counties as they adopt standards for the delivery of public defense services.[footnoteRef:15] [15:  The introduction of the WSBA Standards notes that all public defense attorneys must certify every quarter that they comply with the Court Rule Standards. [LINK] This means that attorneys accepting public defense matters must, at a minimum, meet the Court Rule Standards. Additionally, the Court Rule Standards state "to the extent that certain Standards may refer to or be interpreted as referring to local governments, the Court recognizes the authority of its Rules is limited to attorneys and the courts." [LINK]] 


The WSBA Standards have historically been consistent with, but more comprehensive than, the Court Rule Standards.[footnoteRef:16] However, in 2024, the WSBA Standards were revised in a way that diverged from the Court Rule Standards regarding caseload limits. In response, the Supreme Court issued an interim order that ultimately agreed with the lower caseload limits recommended by the WSBA but did not mandate case weighting and provided for a longer timeline to achieve full implementation. That work is briefly described below.  [16:  See list of topics addressed in WSBA Standards compared to list of subjects addressed in Court Rule Standards in Appendix A of the WSBA Standards, included as Attachment 4 to this staff report. ] 


Recent Changes to WSBA Standards and Court Rule Standards. The WSBA and the Supreme Court have spent the last few years reviewing public defense standards, in particular caseload standards. A brief history of this work includes: 

	January 2022:
	WSBA’s Council on Public Defense (CPD) began its review of the WSBA standards for indigent defense services. 

	October 2023:
	Supreme Court requested the CPD review a recent national public defense workload study and provide recommendations, if any, to the Court.[footnoteRef:17] [17:  National Public Defense Workload Study, July 23, 2023, RAND Corporation in partnership with the National Center for State Courts; the American Bar Association Standing Committee on Legal Aid and Indigent Defense; and Stephen F. Hanlon, Principal, Law Office of Lawyer Hanlon. [LINK]] 


	March 2024: 
	WSBA Board of Governors adopted revised standards for indigent defense services proposed by the CPD (including lowering caseload limits with a three-year implementation timeline starting July 1, 2025[footnoteRef:18]) and forwarded the new WSBA Standards to the Court requesting the updates be incorporated into the Court Rule Standards.[footnoteRef:19]  [18:  WSBA Phase I - July 1, 2025, 110 felony case credits, 280 misdemeanor case credits; Phase II - July 1, 2026, 90 felony case credits, 225 misdemeanor case credits; Phase III - July 1, 2027, 47 felony case credits, 120 misdemeanor case credits; and Phase IV – July 1, 2028, full implementation of support staff ratios.]  [19:  WSBA, Standards for Indigent Defense Services, Revised March 8, 2024 [LINK]. ] 


	June 2025: 
	The Supreme Court issued an interim order amending Court Rule Standards related to caseload limits.[footnoteRef:20] The interim order adopted WSBA's proposed caseload standard but on a modified implementation schedule. Instead of a three-year schedule, the Supreme Court set a ten-year implementation timeline beginning January 1, 2026.  [20:  Washington Supreme Court Order In re Standards for Indigent Defense Implementation of CrR 3.1, CrRLJ 3.1, and JuCR 9.2, Ord. No. 25700-A-1644 [LINK] ] 




For the caseload limits and case types standard (Standard 3), the previous standards (both the 2021 WSBA Standards and the Court Rule Standards) set the maximum caseload that one full-time criminal defense attorney could handle per year at 150 felony cases or 400 misdemeanor cases (unweighted). These previous standards did not have subcategories based on the type or complexity of the felony or misdemeanor. The new 2024 WSBA caseload standard, however, accounts for case type and complexity by assigning case credits and lowers the caseload limit.[footnoteRef:21] When fully implemented, the number of misdemeanor case credits a public defender can handle in a single year will be 120 case credits. For felonies, it will be 47 case credits.  [21:  Cases will now be broken into case types and weighted according to the number of hours an average case of that type can be expected to require (resulting in a lower number of maximum cases a public defender may have at one time and increasing the need for more attorneys). ] 


As mentioned, the Supreme Court issued an interim order adopting the WSBA's caseload standard in that each criminal case will be assigned a case credit and public defenders will be limited to the number of case credits per year (120 misdemeanor case credits or 47 felony case credits); however, the Supreme Court did not adopt a mandatory method of case weighting,[footnoteRef:22] and it provides cities and counties with ten years to implement the change. According to the interim order, the new "caseload standards must be accomplished as soon as reasonably possible, however, can be done in a phased approached with an annual reduction of a least 10% the difference between the current standard and the new standard, as measured on January 1, 2026, until the new standard has been meet, no later than ten years from January 1, 2026."  [22:  Although the Court declined to adopt the mandatory method of case counting and weighting, it endorses the importance of case weighting to measure case credits and actual case counts, including inherited cases, to make the mandatory caseload limits meaningful. Thus, case weighting to measure case credits is permissible and encouraged. DPD reports that it has "used case-weighted credits since June of 2024.  This is when DPD transitioned from a supplemental credit model to a case-weight credit model. The supplemental credit model credited based on the work completed so it was always late in granting relief to staff.  This is because the credit was granted after the work was completed.  By contrast, the case-weight credit model marks an important improvement because it accounts for the anticipated volume of work at the time it is assigned to an attorney—and it is also required by the WSBA Standards for Indigent Defense Services." ] 


The 2024 WSBA Standards include changes beyond those made to the caseload standard (and that were not addressed in the Supreme Court's interim order) such as adding requirements that public defense agencies:   
· Provide reasonable compensation for expert witnesses necessary for preparation and presentation of the case (Standard 4.A); 
· Maintain specific ratios of investigators, mitigation specialists, and legal assistants/paralegals for each public defender – and it should be noted that these staffing ratios also have dictated implementation timelines[footnoteRef:23] (Standards 6.B, 4.B, and 7.B, respectively);  [23:  The 2024 WSBA Standards require public defense agencies to provide a minimum of one full-time mitigation specialist or social worker and one full-time investigator for every three full-time attorneys and one full-time legal assistant or paralegal for every four full-time attorneys. Agencies are required to implement these support staff ratios no later than July 3, 2028, but must make meaningful progress towards these requirements prior to that date. Additionally, agencies that do not employ a sufficient number of support staff are directed to enter into contracts to provide the same resource level.  ] 

· Provide public defense attorneys with access to administrative services necessary for legal representation, including consistent access to interpreter services (Standard 5); and
· Provide assigned counsel attorneys compensation at levels that ensure non-attorney support services are provided (Standard 7.B). 

King County Charter and Code. In 2013, the Department of Public Defense was established in the County Charter and in the County Code.[footnoteRef:24] At that time, the County also codified requirements related to standards for the delivery of public defense services.[footnoteRef:25] The County Code directs the County Public Defender to rely on the American Bar Association (ABA) Ten Principles for a Public Defense Delivery System (as approved by the ABA House of Delegates in February 2002) to guide the management of the department and development of department standards for legal defense representation.[footnoteRef:26] It also directs the County Public Defender to follow the "Washington State Standards for Indigent Defense Services."[footnoteRef:27] The County Code is ambiguous as to whether this refers to the WSBA Standards or the Court Rule Standards; however, the title of the WSBA Standards is “Standards for Indigent Defense Services” whereas the Court Rule Standards are titled "Standards for Indigent Defense".  [24:  In 2013, the Department of Public Defense was established in the County Charter and in the County Code King County Charter Section 350.20.60 states that the duties of DPD "shall include providing legal counsel and representation to indigent individuals in legal proceedings, including those in the superior and district courts for King County and in appeals from those courts, to the extent required under the sixth amendment to the United States Constitution or Article I, Section 22, of the Constitution of the State of Washington.  The department of public defense shall also foster and promote system improvements, efficiencies, access to justice and equity in the criminal justice system.  Additional duties may be prescribed by ordinance.  Elected officials shall not interfere with the exercise of these duties by the department; however, the enactment of appropriation ordinances does not constitute interference.  The department shall not have its duties, as established in this section, decreased by the county council or the county executive. Additionally, Section 350.20.61 discusses the administration of the department and Section 350.20.65 establishes the Public Defense Advisory Board. ]  [25:  Ordinance 17588 and K.C.C. 2.60.026]  [26:  K.C.C. 2.60.026.A(4); ABA Ten Principles of a Public Defense Delivery System, Feb. 2002 [LINK]. Note, in August 2023, the ABA House of Delegates approved the Revised ABA Ten Principles of a Public Defense Delivery System [LINK]. ]  [27:  K.C.C. 2.60.026.A(5). At the time this code change went into effect, the WSBA Standards (2011) addressed all mandated elements required by state statute. ] 


The County is now in the process of implementing the new caseload standards agreed upon by WSBA and the Supreme Court. The Executive's 2026-2027 Proposed Budget assumes the timeline outlined in the Supreme Court's interim order. DPD has noted their commitment to the WSBA Standards and getting to WSBA Phase II implementation of the new caseload standards in the 2026-2027 biennium. The Executive has transmitted Proposed Ordinance 2025-0305 to clarify which set of indigent defense standards the County intends to follow. 

ANALYSIS

[bookmark: _Hlk212194613][bookmark: _Hlk212192588][bookmark: _Hlk212192447]Proposed Ordinance 2025-0305 would amend K.C.C. 2.60.026 to clarify that the County intends to follow the "Washington State Supreme Court Standards for Indigent Defense".[footnoteRef:28] This proposed change would result in the County failing to have standards for all 16 elements set in state statute for the delivery of public defense services. As previously noted, the Court Rule Standards do not address all 16 elements, and the interim order issued by the Supreme Court only addresses caseload standards. According to Executive staff, the Executive's Proposed Budget is intended to comply with all the prior standards that the county has been using in the areas the State Supreme Court did not address. [28:  Codified as Washington State Supreme Court Rule CrR 3.1, CrRLJ 3.1, JuCr 9.2, and CCR 2.1.] 


The recently revised WSBA Standards cover all the elements required by state law. There is no requirement, however, that the County adhere to the WSBA Standards, only that those standards serve as guidelines. The Council may choose to adopt the Executive's proposal to follow the caseload standard and implementation timeline determined by the Supreme Court. The proposed ordinance, however, would need to be amended to clarify that the County is adopting public defense standards as required by RCW 10.101.030 and to ensure all 16 elements are addressed (not just the caseload standard). For each of the 16 elements in statute, it is a policy choice to follow the WSBA Standards, the Court Rule Standards (if there is an applicable standard), or for the County to develop its own standard. When adopting standards, local legislative authorities should keep in mind that public defense attorneys must complete certification with the Court Rule Standards.

According to the fiscal note, this code change would not have a fiscal impact. Executive staff explain that the "intent of the code change is to clarify current code that the County will follow the State Supreme Court Standards for Indigent Defense." They also confirm that the change would support a more gradual phase in of the new caseload standard, which does have a fiscal impact not reflected in the fiscal note. 

AMENDMENT

Council staff have been directed to draft an amendment to ensure the county meets the requirements in state law. That amendment is under development. 

INVITED

· Dwight Dively, Director, Office of Performance Strategy and Budget 
· Matt Sanders, Director, Department of Public Defense 

ATTACHMENTS
1. Proposed Ordinance 2025-0305
2. Transmittal Letter
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4. Appendix A to the 2024 WSBA Standards 
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