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SUBJECT

Proposed Substitute Ordinance 2009-0546:  An ordinance approving a ground lease of part of the county-owned park-and-ride lot in Burien to Alliance Wasatch I, LLC (“Alliance) and approving a lease by Alliance back to the county of a parking garage to be constructed on the site.
Proposed Substitute Ordinance 2010-0079:  An ordinance making supplemental appropriations of $21,982,455 to the public transportation construction fund for this project.
COMMITTEE ACTION
On February 2, the Budget and Fiscal Management Committee approved Proposed Substitute Ordinance 2009-0546, as amended, with a “do pass” recommendation.  The Committee also approved Proposed Substitute Ordinance 2010-0079, as amended, with a “do pass” recommendation.

SUMMARY
These two proposed ordinances relate to the construction of a park-and-ride garage as part of an overall transit-oriented development project (“TOD”) in Burien and appropriation of the funding for this purpose.

The Transit Division owns a 2.2-acre park-and-ride lot in downtown Burien.  In 2007, the County issued a Request for Proposals (“RFP”) for site redevelopment to include commuter parking, housing (including an affordable housing component) and commercial uses.  The successful responder to the RFP, Alliance Wasatch I, LLC (“Alliance”) proposes to construct a 503-stall parking garage on part of the site.
The mixed-use portion of this TOD has been deferred in response to the economic downturn, although the County and Alliance have expressed a desire for future development of this TOD with housing (including 30% affordable housing) and retail space.  The County and Alliance propose to sign an Exclusive Negotiation Agreement (“ENA”) covering at least the period until the “substantial completion date” of the garage, during which time the two parties are expected to continue work on a Housing Land Ground Lease and a TOD Development Agreement.
This garage transaction is structured as a lease-leaseback agreement with an option to purchase, consistent with the terms of the state Municipal Leasing Act (RCW 35.42, as applied to counties through RCW 36.34.205).  In this case, the County will lease the property to Alliance, and Alliance will construct a garage to the County’s specifications.  The County then has the choice of paying rent on the garage or exercising an option to purchase the garage for a fixed price of $20,518,000.  The County intends to exercise the purchase option, using funds from Sound Transit Phase 2 and federal grants.

Proposed Ordinance 2009-0546 implements this transaction by authorizing the Executive to enter into two agreements:

(1)  The Ground Lease – that  will give Alliance the right to use the property for construction of the garage; and

(2) The Lease Agreement (With Option to Purchase) – that outlines the terms under which Alliance will construct the garage and the compensation that the County will pay for the garage when it is completed to the County’s satisfaction.
When the proposed ordinance was transmitted last year, the Executive explained to Council staff that the transmitted attachments would be replaced by more up-to-date ones.  Close to final documents were provided in January 2010, and additional modifications were prepared in response to the Council’s legal review.  The Committee amended the proposed ordinance to include the updated leases and the Exclusive Negotiating Agreement.
Proposed Ordinance 2010-0079 is a supplemental appropriations ordinance that would amend the transit capital improvement program (“CIP”) to include $22.0 million in Sound Transit and federal grant funds for this project.  The Committee amended this proposed ordinance to include an Expenditure Restriction requiring firm commitments from these agencies to reimburse the expenditures.
BACKGROUND

1. RFQ/RFP Background

The Burien Park-and-Ride Lot is located on the northeast corner of 4th Avenue SW and SW 150th Street, just west of the County’s new Burien Transit Center.  The Burien Town Center development is on the southwest corner of the same intersection.

In December 2007, the County issued an RFP for a TOD on the site, to include parking, housing (of which a portion would be affordable housing) and other uses.  Proposals were accepted from two firms which had prequalified as the result of a Request for Qualifications (“RFQ”) that emphasized experience with mixed-used and TOD development.  Alliance Wasatch I, LLC (“Alliance”), was identified as the top-ranked of the two proposers and was chosen by a joint Burien and County team.
Due to unfavorable economic conditions for new housing, the County and Alliance negotiated to build a park-and-ride garage now and defer the remainder of the development until later.  The current legislation relates to construction of a park-and-ride garage structured as a lease-leaseback transaction pursuant to the Municipal Leasing Act.
The garage is to include 503 parking stalls, a net increase of 169 new stalls compared to the current surface parking configuration.  Up to 50 of the 503 total stalls will be reserved for electric vehicle recharging stations. 

A fixed price of $20,518,000 will be paid to Alliance.  Grants from Sound Transit, the Federal Transit Administration (“FTA”), and the U.S. Department of Energy (“DOE”) will fund garage design and construction.  The grant funding will require approximately $212,000 in local match from the Transit Capital Fund.  The largest portion of the funding, $14,730,000 was obtained in the Sound Transit Phase 2 proposal, approved by Sound Transit voters in November 2008.  KCDOT also received an additional $5,582,000 in construction funding in a successful 2009 FTA grant competition, plus an additional $1,000,000 in contingency funds from this competition.  Other FTA and DOE grants provide the remainder of the funding, including $100,000 from DOE to install the electric vehicle recharging stations in the garage.

According to the transmittal letter, reasons to move forward on the garage now are three-fold:  (1) take advantage of the favorable construction bidding climate in the present economic downturn; (2) avoid the risk of insufficient funding available at a later date since grant sources are not inflation adjusted; and (3) enter into a fixed price contract that decreases the County’s risk of price increases.

Sound Transit Payment Status – this project depends on a binding agreement expressing Sound Transit’s commitment to contribute $14,730,000 to the project.  The 2010 Sound Transit budget includes funding for this purpose (Regional Express Project 006 in the 2010 Transit Improvement Plan).  In June 2009, the County and Sound Transit approved a Term Sheet outlining this funding commitment and expressing the intent to complete a formal agreement spelling out the obligations of both parties.  This formal agreement is still under negotiation and the schedule for its approval by the Sound Transit Board and the County Council is uncertain.  For this reason, Legal Counsel recommended that Council approval of the project and associated leases and appropriations be subject to a condition that the binding agreement has been approved.    
2. Proposed Ordinance 2009-0546 Summary
As amended by the Committee, the proposed ordinance includes a preamble summarizing the project, followed by Section 1 consisting of three Findings stating that the County finds that the project is the most efficient proposal for carrying out the project, that the monthly rent is reasonable, and that expected Sound Transit and federal grant funds are sufficient to prepay the project lease.

Section 2 approves the Ground Lease, the Project Lease, and the Exclusive Negotiating Agreement substantially as attached.  These are the new versions of the lease agreements.
Section 3 pledges the County’s faith and credit to payment of the rent obligation.

Section 4 provides that the Executive may not execute the Ground Lease or Project Lease until the Sound Transit Board has approved a binding commitment to pay the County $14,730,000 as its share of the garage costs.
Section 5 is the severability clause.

a. Ground Lease Agreement Key Provisions
The first of two Agreements approved through adoption of Proposed Ordinance 2009-0546 is a ground lease of the entire 2.23-acre property.  In this lease agreement, the County is the “lessor” and Alliance Wasatch I, LLC is the “lessee.”  The purpose of this Ground Lease Agreement is to give Alliance the legal authority to exercise control over the garage land for the purpose of constructing the garage under the terms specified in the Lease Agreement (With Option to Purchase).
County obligations under the Ground Lease - The County agrees to lease the entire property to the lessee for a period of 25 years, or until the Project Lease terminates if that happens before the 25-year period is up.  The County further commits to “short plat” the property and divide it into two parcels, the “Housing Land” and the “Garage Land,” which is also referred to as the “Land.”  Once the short plan has been completed, the Ground Lease applies only to the garage land.  The County also assumes responsibility for the costs of cleaning up pre-existing hazardous materials.
Alliance obligations under the Ground Lease – Alliance agrees to use the property to develop the project consistent with the terms of the Lease Agreement (With Option to Purchase.  Many sections of the Ground Lease have counterparts in the Lease Agreement (With Option to Purchase).  These include sections that pertain to Project Financing, Indemnity, Default, and Bankruptcy.
b. Lease Agreement (With Option to Purchase)
Proposed Ordinance 2009-0546 approves the Lease Agreement (With Option to Purchase), also referred to as the “Project Agreement.”  This Agreement specifies the terms under which Alliance will construct a garage for the County, including design specifications, project construction details, and compensation.  In this Agreement, the County is the “tenant” and Alliance is the “landlord.”  
The transaction is structured under terms authorized by the Municipal Leasing Act (RCW 35.42, applied to counties through RCW 36.34.205).  Consistent with this state law, the Lease Agreement provides a rent payment schedule and includes a determination that the rent is consistent with prevailing rates for comparable space.  Sections 3 (“Term”) and 4 (“Monthly Rent”) establish the 25-year rental term and the $68,324 per month payment.  The Transit Division evaluated per-stall costs for 17 public and private garages as a basis for the determination that the rent was consistent with prevailing rates.  [The rent is not adjusted for inflation, so constitutes a better deal from the County’s perspective by the end of the term.]
The Municipal Leasing Act also allows a government entity to pre-pay rent and purchase the facility.  Section 21 of the Lease Agreement (“Options to Prepay Monthly Rent and Purchase Premises”) authorizes the purchase and Section 22 (“Closing of Purchase of Garage”) details the closing procedures for the purchase.  The Agreement also provides an option to purchase for a fixed price of $20,518,000.  It is the County’s stated intention to exercise this option.  The sources of funding for this payment are a Sound Transit payment of $14.7 million and federal grants of up to $6.8 million.  The County’s share of the cost is $212,000.

The Lease Agreement also sets the terms for design and construction of the garage.  Exhibit B is the “Schedule of Preliminary Plans and Outline Specifications,” a detailed (500+ pages) description of design specifications for the garage.  Section 9 (“Design and Construction of Project”) provides details of the process by which Alliance will undertake, at its sole cost and discretion, to build a garage consistent with the County’s requirements.  This Section requires compliance with the federal Davis-Bacon Act wage terms and other conditions for the receipt of FTA grants, and requires an apprenticeship utilization program.  Of note is Section 9.6 (“Change Orders”), which outlines the process for the County to modify the Construction Documents.  Alliance agrees to accept County-initiated change orders up to an aggregate cost of $200,000.  A dispute resolution process is established in Section 9.7 (“Dispute Resolution Process”).  Section 10 of the Lease Agreement (“Financing”) authorizes Alliance to take out a construction loan for up to the amount of the purchase price.  In the event of default by Alliance, the construction lender has the right to complete the agreed-on project or to decline to complete the project.
Other provisions of the Lease Agreement address each party’s indemnification of the other, insurance requirements, and provision of interim commuter parking during garage construction.
c. Exclusive Negotiating Agreement
As an expression of commitment to continued work on the TOD development on the other part of the County property, the County Executive and Alliance have signed an ENA for the development of a “Housing Land Agreement” and a “TOD Development Agreement.”  While the ENA is in effect, the County will not work with any other firm on the TOD mixed-use portion.  The ENA calls for planning to proceed on a TOD with:  (1) a minimum of 80 units of multi-family rental housing that provide affordable rents, including a minimum of 24 units qualifying at 80 percent of the area median income; (2) a minimum of 4,000 square feet of retail space; and (3) sufficient off-street parking to meet City of Burien requirements without using any garage parking stalls.
The ENA is to take effect when the Lease Agreement (With Option to Purchase) is fully executed and is to terminate on the Substantial Completion Date of the garage or the termination or default of the Garage Lease and the Lease Agreement (With Option to Purchase).  During this term, Alliance agrees to pay $5,000 per month for this exclusive right to pursue the TOD.  The ENA is intended to “memorialize the parties’ good faith intentions.” At the end of the term, if the two parties are unable to agree on terms for the Housing Land Agreement and TOD Development Agreement, neither party has any recourse against the other.  In addition, after April 1, 2011, either party may terminate with 30 days written notice if it reasonably determines that the housing project is not feasible.
3. Proposed Ordinance 2010-079 Summary
Proposed Ordinance 2010-079 makes a supplemental appropriation of $21,982,455 to the Public Transportation Construction Fund.  This funding consists of a payment from Sound Transit, FTA grant funds, and $212,000 in transit capital funds, the required local match for the grants.
Because Sound Transit and King County have not approved an agreement for a binding commitment for Sound Transit to provide its $14,730,000 share of project costs, and the FTA is in the process of approving the lease agreements, the ordinance includes an Expenditure Restriction that limits the expenditures from these agencies until these agencies commit to their expenditures.  Since the original legislation was transmitted, additional FTA grant funds have become available for the project and the Transit Division proposes to use these funds for a traffic signal and planning costs.
4. Legal Review

The Agreements have been reviewed by the Council’s Legal Counsel and modified in response to his comments.
5. Review of County Risks

This legislative package authorizes the Executive to approve a transaction with the developer, Alliance, for the construction of a parking garage to be paid for with Sound Transit and federal grant funds.  The terms give the County the option to pay a fixed price for the garage, which must be built to detailed specifications established by the Transit Division.  Alliance and the County will continue to plan for a TOD development on the remainder of the site.
This transaction contrasts with a traditional public works project that is designed and constructed to specific County’s requirements; however, the Transit Division neither had a design prepared for this garage nor developed a cost estimate for it.  Alliance will carry out the project with its own design build development team.  The payment of a fixed price is intended to reduce the risk of cost overruns for the County.

From the County’s perspective, risks to consider may include:

1. The risk that the project may not be completed to the County’s satisfaction.  While the County did not supply the final design to Alliance from which to build the garage, the Agreements call for Alliance to meet requirements spelled out in a 500+ page “specification” document.  If the final product does not meet those contracture requirements, the County could withhold payment or negotiate reductions in the purchase price.  
2. The risk that the project may not be completed.  This risk is addressed by the requirement for builder’s risk insurance and the construction lender’s right to complete the project.  Again, the County would not be obligated to pay if there is no satisfactory end result.

3. The risk that the mixed-use development may not move forward despite the best intentions of Alliance and the County.  In that event, the County would retain ownership of the Housing Land and could pursue a TOD development at a more propitious time.

It is the Executive’s position that this legislative package minimizes and mitigates these risks, and that the package should be approved.  The Council’s Legal Counsel has proposed changes to strengthen the protections for the County’s interests.[image: image1.png]
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