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Proposed Ord. 2009-0193, Attachment F, dated March 30, 2009

SUBORDINATION AND FOREBEARANCE AGREEMENT


THIS SUBORDINATION AND FOREBEARANCE AGREEMENT (this "Agreement"), dated as of _________, 2009, by and between KING COUNTY, a Washington municipal corporation (“Senior Lender”), and VONG’s BROTHERS, LLC, a Washington limited liability company (“Subordinate Lender”).
RECITALS

A.
Senior Lender has made a loan in the principal amount of Six Million Two Hundred Fifty Thousand Dollars ($6,250,000) to WHITE CENTER INVESTMENT FUND LLC, a Delaware limited liability company (the “Obligor”), (a) evidenced by that certain Promissory Note in the principal sum of $6,250,000.00 dated as of April ##, 2009, from Obligor to Senior Lender (as the same may hereafter be extended, modified, amended and/or restated from time to time in accordance with the terms and provisions of this Agreement, the “Senior Note”) and (b) governed and/or secured by (i) that certain Pledge and Security Agreement of even date herewith between Obligor and Senior Lender (as the same may hereafter be consolidated, extended, modified, amended and/or restated from time to time in accordance with this Agreement, the “Senior Security Agreement”) and (ii) the other documents  and  instruments  evidencing, securing, guaranteeing or otherwise relating to and executed and delivered in connection therewith described on Schedule 1 attached hereto and made a part hereof (as the same may hereafter be consolidated, extended, modified, amended and/or restated from time to time in accordance with the terms of this Agreement, and together with the Senior Note and the Senior Security Agreement, collectively the “Senior Loan Documents”).  Any capitalized words not defined herein shall have the meaning set forth in the Senior Security Agreement or the Senior Loan Agreement.
B.
Subordinate Lender has made a loan in the principal amount of TWO MILLION Three HUNDRED Ninety-Four THOUSAND and SEVEN DOLLARS ($2,394,007.00) as evidenced by that certain Promissory Note dated April ##, 2009, in the principal amount of $2,394,007.00 from Obligor to Subordinate Lender (the “Subordinate Note”). The Subordinate Note is secured by a subordinate lien in the Collateral pursuant to the Subordinate Security Agreement (as defined in Schedule 2 attached hereto).  The Subordinate Note, and the other documents and 
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instruments, evidencing, guarantying, securing or otherwise relating thereto described on Schedule 2 attached hereto and made a part hereof are referred to herein as the “Subordinate Debt Documents.”

C.
To induce Senior Lender to make the Senior Loan (as hereinafter defined), Subordinate Lender is willing to subordinate the Subordinate Debt (as hereinafter defined) and the Subordinate Debt Documents to the Senior Loan and to the Senior Loan Documents and to make certain agreements with respect to the relationship between the Subordinate Debt and the Subordinate Debt Documents and the Senior Loan and the Senior Loan Documents.
NOW, THEREFORE, in consideration of the foregoing recitals and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Senior Lender and Subordinate Lender hereby agree as follows:
AGREEMENT
1. Certain Definitions.
(a) The following terms have the meanings specified and such definitions apply equally to the singular and plural forms of such terms:
(i) “Bankruptcy Code” means Title 11, United States Code, as amended from time to time, any successor statute thereto, and any rules promulgated pursuant thereto or thereunder.
(ii) “CDE” means NDC NEW MARKETS INVESTMENTS XXXVIII, LLC, a Delaware limited liability company.

(iii) “Enforcement Action” means any (A) judicial or non-judicial foreclosure proceeding, the exercise of any power of sale, the taking of a deed or assignment in lieu of foreclosure, the obtaining of a receiver or the taking of any other enforcement action against any property of Obligor (“Property”) or any guarantor or indemnitor of or under the Senior Loan or the Subordinate Debt, including, without limitation, the taking of possession or control of the Property, (B) acceleration of, or demand or action taken in order to collect, all or any indebtedness of Obligor or any guarantor or indemnitor of the Senior Loan or the Subordinate Debt or any indebtedness secured by the Property or (C) exercise of any right, power or remedy available to (1) Senior Lender under the Senior Loan Documents, at law, in equity or otherwise with respect to Obligor, the Property or any guarantor or indemnitor of or under the Senior Loan or (2) Subordinate Lender under the Subordinate Debt Documents, at law, in equity or otherwise with respect to Obligor, the Property or any guarantor or indemnitor of or under the Subordinate Debt, as the case may be.
(iv) “Event of Default” means, with respect to the Senior Loan and the Senior Loan Documents, any event of default or default thereunder after notice from Senior Lender, if required under the Senior Loan Documents, and the expiration of the applicable cure period, if any, granted under the Senior Loan Documents.



(v)
“Paid in Full” or “Payment in Full” or any similar term(s) means, with respect to the Senior Loan, the indefeasible satisfaction and final payment in full of the Senior Loan and the full and timely performance of all other obligations to Senior Lender under the Senior Loan Documents for a period of time in excess of all applicable preference or other similar periods under applicable bankruptcy, insolvency or creditors’ rights laws.

(vi)
 “Senior Loan” means all obligations of Obligor now or hereafter arising under the Senior Loan Documents (whether created directly or acquired by assignment or otherwise), whether for principal, interest (including, without limitation, default interest and interest accruing after the filing of a petition initiating any proceedings referenced in Section 8 at the rate set forth in the Senior Note, whether or not such interest accrues after the filing of such petition for purposes of the Bankruptcy Code or is an allowed claim in such proceeding), fees (including, without limitation, attorneys’ fees), premium, costs, expenses or otherwise including, without limitation, amounts payable (A) in respect of any indemnity, (B) in respect of any breach of a representation or a warranty, and (C) in respect of any protective advance made by Senior Lender pursuant to the Senior Loan Documents to protect and preserve the Property and the Senior Lender’s rights and security under the Senior Loan Documents.

(vii)
“Subordinate Debt” means all obligations now or hereafter arising under the Subordinate Debt Documents including all obligations relating thereto, whether for principal, interest (including, without limitation, interest as provided in the Subordinate Note, default interest and interest accruing after the filing of a petition initiating any proceeding referenced in Section 8, whether or not such interest accrues after the filing of such petition for purposes of the Bankruptcy Code or is an allowed claim in such proceeding), fees (including, without limitation, attorneys' fees), premium, expenses or otherwise, including, without limitation, amounts payable (A) in respect of any indemnity, (B) in respect of any breach of a representation or a warranty, and (C) in respect of any protective advance made by Subordinate Lender pursuant to the Subordinate Debt Documents to protect and preserve Subordinate Lender's rights under the Subordinate Debt Documents.
2. Approval of Senior Loan Documents.  Subordinate Lender has received and reviewed, and Subordinate Lender hereby consents to and approves subject to the terms of this Agreement all of the provisions of, the Senior Loan Documents.   Subordinate Lender hereby acknowledges that the execution, delivery and performance of the Senior Loan Documents will not and does not constitute a default under the Subordinate Debt Documents.  Senior Lender is under no obligation or duty to, nor has Senior Lender represented that it will see to the application of the proceeds of the Senior Loan by Obligor or any other person or entity to whom Senior Lender disburses such proceeds, and any application or use of such proceeds for purposes other than those provided in the Senior Loan Documents shall not affect, impair or defeat the subordination herein in any manner whatsoever.

3. Approval of Subordinate Debt Documents.  Senior Lender has received and reviewed, and, subject to the terms and conditions of this Agreement, Senior Lender hereby consents to and approves all of the provisions of, the Subordinate Debt Documents.  Senior Lender hereby acknowledges that the execution and performance of the Subordinate Debt Documents, subject to and expressly conditioned upon the execution and delivery of this Agreement by Subordinate Lender and the acknowledgement hereto by Obligor and compliance by Subordinate Lender and Obligor herewith and therewith, shall not constitute a default, or an event which, with the giving of notice or the passage of time, or both, would constitute a default under any of the Senior Loan Documents.
4. Representations and Warranties.  Subordinate Lender hereby represents and warrants as follows:

(a)
The Subordinate Debt was funded pursuant to the Subordinate Debt Documents which were executed on April ##, 2009; and true, correct and complete copies of the Subordinate Debt Documents have been delivered to Senior Lender.  To Subordinate Lender’s knowledge, there currently exists no default or event which, with the giving of notice or passage of time, or both, would constitute a default under any of the Subordinate Debt Documents.


(b)
Subordinate Lender is the legal and beneficial owner of the Subordinate Debt now outstanding, free and clear of any lien, security interest, option or other charge or encumbrance.


(c)
There are no conditions precedent to the effectiveness of this Agreement.


(d)
Subordinate Lender has, independently and without reliance upon Senior Lender and based on such documents and information as it has deemed appropriate, made its own credit analysis and decision to enter into this Agreement and the Subordinate Debt Documents.


(e)
Subordinate Lender has taken all actions necessary to authorize the execution, delivery and performance of this Agreement and all such actions continue in full force and effect as of the date hereof.


(f)
Subordinate Lender has duly executed and delivered this Agreement, and the Subordinate Debt Documents, and this Agreement constitutes the legal, valid and binding agreements of Subordinate Lender enforceable against Subordinate Lender in accordance with its terms, subject to (i) applicable bankruptcy, reorganization, insolvency and moratorium laws and (ii) principles of equity, which may apply regardless of whether a proceeding is brought in law or in equity.


(g)
No consent of any other party and no consent, license, approval, or authorization of, or exemption by, or registration or declaration or filing with, any governmental authority, bureau or agency is required in connection with the execution, delivery or performance by Subordinate Lender of this Agreement or the consummation by Subordinate Lender of the transactions contemplated hereby and thereby.


(h)
The execution, delivery and performance of this Agreement will not (i) violate, conflict with, or result in the breach or termination of, or otherwise give any other contracting party the right to terminate, or constitute (or with notice or the passage of time, or both, would constitute) a default under the terms of any contract, mortgage, lease, bond, indenture, agreement or other instrument to which Subordinate Lender is a party or to which any of its properties are subject or (ii) violate any judgment, order, injunction, decree, or award of any court, arbitrator, administrative agency, or governmental or regulatory body against, or binding upon, Subordinate Lender or upon any of the securities, properties, assets or business of Subordinate Lender.  The execution, delivery and performance of this Agreement will not constitute a violation by Subordinate Lender of any statute, law or regulation that is applicable to Subordinate Lender.

(i)
The Subordinate Debt Documents are not cross-defaulted with any other loan or agreement from Subordinate Lender to Obligor or to any affiliate of Obligor except as set forth in the Subordinate Debt Documents, and the Property does not secure any loan or agreement from Subordinate Lender to Obligor or any affiliate of Obligor.

5. No Modification of Subordinate Debt.  Except as otherwise expressly permitted in this Agreement, unless and until the Senior Loan has been Paid in Full, Subordinate Lender shall not, without the prior written consent of Senior Lender, which consent may be granted or withheld by Senior Lender in its sole and absolute discretion, for any or no reason:


(a)
Amend, modify, renew, extend (except as expressly provided in the Subordinate Debt Documents on the date hereof), replace or restate any of the Subordinate Debt Documents in any respect, nor shall Subordinate Lender make any other loan or advance to Obligor or any affiliate of Obligor (except as expressly provided in the Subordinate Debt Documents on the date hereof).


(b)
Amend or modify the interest rate, principal amount, date of any payment or prepayment, any provisions requiring payments or prepayments or any other financial or economic term of the Subordinate Debt Documents;


(c)
Convert or exchange any of the Subordinate Debt into or for any other indebtedness or obligation or subordinate any of the Subordinate Debt to any indebtedness of Obligor or any guarantor or indemnitor other than the Senior Loan; 


(d)
Obtain any lien or security interest in the Property or any other collateral securing the Senior Loan except for the lien on the Collateral pursuant to the Security Agreement between Obligor and Subordinate Lender; or


(e)
Allow the Subordinate Debt to be replaced in full or in part by the funding of a new loan in the sum of $2,394,007.00, or any higher or lower amount, to be made to Obligor by any person unless and until such person has entered into a Subordination and Forebearance Agreement on substantially the same terms as this Agreement which are acceptable to Senior Lender in its sole and absolute discretion.

Any amendment, modification, supplement, extension, renewal, replacement or restatement of or to the Subordinate Debt Documents which is not permitted under this Agreement or otherwise consented to in writing by Senior Lender shall be void ab initio and of no force or effect whatsoever.
6. Subordination of Subordinate Debt; Subordinate Debt Documents and Modification of Senior Loan.

(a)
Subject to the terms and conditions of this Agreement, Subordinate Lender hereby unconditionally covenants and agrees with Senior Lender that the Subordinate Debt, the Subordinate Debt Documents, and any lien and security interest created thereby, if any, and all rights, remedies, terms and covenants contained therein are and shall remain subject and subordinate, and Subordinate Lender hereby subordinates and makes junior the Subordinate Debt, the Subordinate Debt Documents and liens and security interests created thereby, if any, and all rights, remedies, terms and covenants contained therein, to (i) the Senior Loan, (ii) the liens and security interests created by the Senior Loan Documents and all extensions, supplements, amendments and modifications to and restatements and consolidations of the Senior Loan Documents, and (iii) all of the terms, covenants, conditions, rights and remedies contained in the Senior Loan Documents and any extensions, supplements, amendments and modifications to and restatements and consolidations of the Senior Loan Documents.  Senior Lender may extend, consolidate, modify or amend the Senior Loan Documents including the extension of new loans or the making of future advances; provided that the extension of any new loans or additional advances shall be subject to the prior written approval of Subordinate Lender, which approval will not be unreasonably withheld or delayed.  If Subordinate Lender does not either approve or disapprove within ten (10) days after receipt of written notice from Senior Lender of the proposed new loan extension or further advance, such extension or advance shall be deemed approved.  If Subordinate Lender disapproves, it shall set forth in detail the reasons for such disapproval and set forth the terms and conditions that would allow Subordinate Lender to approve.


(b)
Except as otherwise provided in this Agreement, every document and instrument included within the Subordinate Debt Documents shall be subject and subordinate to each and every document and instrument included within the Senior Loan Documents and all extensions, modifications, consolidations, supplements, amendments, replacements and restatements of and/or to the Senior Loan Documents.


(c)
Subordinate Lender acknowledges that in reliance on and in consideration of the subordination by Subordinate Lender in this Agreement, Senior Lender is making the Senior Loan, which Senior Lender would not make or enter into but for Senior Lender’s reliance on the subordination contained in this Agreement.

7. Payment Subordination; Notice of Default.

(a)
All of Subordinate Lender’s rights to payment by Obligor or any guarantor or indemnitor of or under the Subordinate Debt and the obligations evidenced by the Subordinate Debt Documents are hereby subordinated to all of Senior Lender’s rights to payment by Obligor or any guarantor or indemnitor of or under the Senior Loan and the obligations secured by the Senior Loan Documents.  Subordinate Lender agrees that until the Senior Loan is Paid in Full, Subordinate Lender shall not collect any amounts on the Subordinate Debt, except that, so long as there is no default by Obligor under the terms of the Senior Loan Documents (beyond any applicable cure periods) and Subordinate Lender has not received notice of any such default (i) Obligor may make, and Subordinate Lender or any person acting for Subordinate Lender may receive, regular installments of interest payments in the amounts and according to the terms set forth in the Subordinate Note and Subordinate Debt Documents, and (ii) Subordinate Lender may receive and retain under the Subordinate Debt Documents amounts in payment or reimbursement of costs and fees chargeable to the Obligor thereunder.  After receipt by Subordinate Lender from Senior Lender that Obligor is in default under any Senior Loan Document, Obligor shall not make and Subordinate Lender shall not receive or retain any of the payments or reimbursements provided for in (i) and (ii) of the previous sentence, and any such payments or reimbursements shall be held in trust by Subordinate Lender for the benefit of Senior Lender and be turned over to Senior Lender upon demand therefore by Senior Lender.


(b)
Prior to commencing any Enforcement Action, Senior Lender shall notify Subordinate Lender in writing of the nature of the proposed Enforcement Action (“EA Notification”), and Senior Lender agrees upon the written request of Subordinate Lender, given not later than ten (10) days after Subordinate Lender’s receipt of the EA Notification to do so (“Meeting Notification”), Senior Lender will discuss with Subordinate Lender during a period not to exceed thirty (30) days alternative solutions and workout arrangements instead of commencing the proposed Enforcement Action (“Discussion Period”).  If Subordinate Lender fails to give the Meeting Notification within the required ten (10) day period, or if at the end of the Discussion Period the Senior Lender and Subordinate Lender have not mutually agreed upon an alternative solution or workout arrangement, the Senior Lender shall be free to exercise the proposed Enforcement Action.


(c)
Subordinate Lender shall have no right to take any Enforcement Action of any type or kind (including obtaining a judgment for all or any part of any sum or amount due) under the Subordinate Debt Documents until the Senior Debts are Paid in Full.


(d)
The provisions of this Section 7 shall continue in full force and effect until Senior Lender delivers written notice to Subordinate Lender that Senior Lender has been Paid in Full which notice Senior Lender hereby agrees to deliver promptly upon being Paid in Full.  If, as a result of the occurrence of any Event of Default at any time while any amount remains outstanding under the terms of the Senior Loan Documents, Obligor and Senior Lender enter into negotiations or any type of workout that extends the maturity date of any obligation due and owing under the Senior Loan Documents, this Agreement shall continue in full force and effect until Senior Lender has been Paid in Full.

8. Insolvency Proceeding; No Enforcement Actions by Subordinate Lender.

(a)
In the event of any dissolution, winding up, liquidation, arrangement, reorganization, adjustment, protection, relief or recomposition of Obligor or any guarantor or indemnitor of its debts, whether voluntary or involuntary, in any bankruptcy, insolvency, arrangement, reorganization, receivership, relief or other similar case or proceeding under the Bankruptcy Code or any state bankruptcy or insolvency or similar law or upon an assignment for the benefit of creditors or any other marshalling of the assets and liabilities of Obligor or any guarantor or indemnitor or otherwise, Senior Lender shall be entitled to receive Payment in Full of the Senior Loan before Subordinate Lender is entitled to receive any payment of or distribution with respect to all or any of the Subordinate Debt, and any payment or distribution of any kind (whether in cash, property or securities) that otherwise would be payable or deliverable upon or with respect to the Subordinate Debt in any such case, proceeding, assignment, marshalling or otherwise (including any payment that may be payable by reason of any other indebtedness of Obligor or any guarantor or indemnitor being subordinated to payment of the Subordinate Debt) shall be paid or delivered directly to Senior Lender for application (in the case of cash) to, or as collateral (in the case of non-cash property or securities) for, the payment of the Senior Loan until the Senior Loan has been Paid in Full.


(b)
Any cash collateral order issued in any proceeding referenced in this Section 8 shall provide that Senior Lender is to receive all cash received from the Property for application to the Senior Loan in such order and priority and in such amount as Senior Lender shall determine in its sole and absolute discretion.


(c)
If any proceeding referred to in Section 8(a) above is commenced by or against Obligor or any guarantor or indemnitor, (i) Senior Lender is hereby irrevocably authorized and empowered and Subordinate Lender hereby irrevocably assigns and transfers to Senior Lender the right (in its own name as assignee of Subordinate Lender), but shall have no obligation, to demand, sue for, collect and receive every payment or distribution referred to in Section 8(a) and give acquittance therefor and to file claims and proofs of claim and (subject to the following provisions of this Section 8(b)) take such other action in any insolvency, bankruptcy or similar proceeding (including, without limitation, voting the Subordinate Debt and any loan which is part of the collateral held by Subordinate Lender, if any, in respect of the Subordinate Debt which Subordinate Lender has the right to vote or make any election or enforce any security interest or other lien securing payment of the Subordinate Debt) as it may deem necessary or advisable for the exercise or enforcement of any of the rights or interests of Senior Lender hereunder, (ii) Subordinate Lender shall duly and promptly take such action as the Senior Lender may request to (A) collect the Subordinate Debt for the account of Senior Lender and to file appropriate claims or proofs of claim in respect of the Subordinate Debt, (B) execute and deliver to Senior Lender such powers of attorney, assignments or other instruments as Senior Lender may request in order to enable Senior Lender to enforce any and all claims with respect to, and any security interests and other liens securing payment of, the Subordinate Debt and (C) collect and receive any and all payments or distributions which may be payable or deliverable upon or with respect to the Subordinate Debt, (iii) in the event Senior Lender shall desire to permit the use of cash collateral by Obligor or any guarantor or indemnitor or to provide financing to Obligor or any guarantor or indemnitor in connection with a proceeding under the Bankruptcy Code involving Obligor, either under Section 363 or 364 of the Bankruptcy Code, with or without obtaining a priority lien under Section 364(d) of the Bankruptcy Code (a “DIP Facility”), adequate notice to Subordinate Lender of the DIP Facility shall have been given if Subordinate Lender receives notice thereof at least two (2) business days prior to the hearing on the motion requesting the DIP Facility and (iv) Senior Lender (A) shall have the sole discretion to exercise or not exercise such assignments, transfers and foregoing rights from time to time, (B) may exercise such rights solely in the interest of Senior Lender and without regard to the interest of Subordinate Lender in any action or proceeding and (C) is hereby authorized to demand specific performance of this Agreement, whether or not Obligor and any guarantor or indemnitor shall have complied with any of the provisions hereof applicable to it, at any time when Subordinate Lender shall have failed to comply with any of the provisions of this Agreement applicable to it (Subordinate Lender hereby irrevocably waiving any defense based on the adequacy of a remedy at law, which might be asserted as a bar to such remedy of specific performance).

(d)
Unless and until the Senior Loan has been Paid in Full, Subordinate Lender will not (i) take, sue for, ask or demand from Obligor payment of all or any of the Subordinate Debt (except that, so long as there is no default by Obligor under the terms of the Senior Loan Documents (beyond any applicable cure periods) and Subordinate Lender has not received notice of any such default, (A) Obligor may make, and Subordinate Lender or any person acting for Subordinate Lender may receive, regular installment interest payments in the amounts and according to the terms set forth in the Subordinate Note and Subordinate Debt Documents, and (B) Subordinate Lender may receive and retain under the Subordinate Debt Documents amounts in payment or reimbursement of costs and fees chargeable to the Obligor thereunder); (ii) commence, or join with any creditor other than Senior Lender, in commencing, directly or indirectly, or cause Obligor or any guarantor or indemnitor of or under the Subordinate Debt to commence, or assist Obligor or any guarantor or indemnitor of or under the Subordinate Debt in commencing, any proceeding referred to in Section 8(a); (iii) commence any judicial or non-judicial action or proceeding to exercise any remedies under the Subordinate Debt Documents; or (iv) take any other Enforcement Action.  Senior Lender shall endeavor to deliver to Subordinate Lender a copy of any notice of default or Event of Default sent or rendered to Obligor, and shall endeavor to deliver to Subordinate Lender, within two (2) business days of its receipt, with a copy, of any notice of default or Event of Default received from Obligor; provided, however, that the failure of Senior Lender to deliver any notice to Subordinate Lender shall not in any way relieve or release Subordinate Lender from any of its obligations hereunder.


(e)
Subordinate Lender (i) hereby waives any requirement for marshalling of assets by Senior Lender in connection with any foreclosure of any security interest or any other realization upon collateral in respect of the Senior Loan Documents or any exercise of any rights of set-off or otherwise, (ii) assumes all responsibility for keeping itself informed as to the condition (financial or otherwise) of Obligor and all guarantors and indemnitors, the condition of the Property and all other collateral and other circumstances, and Senior Lender shall have no duty whatsoever to obtain, advise or deliver information or documents to Subordinate Lender relative to such condition, business, assets and/or operations, (iii) hereby waives and relinquishes any rights which it may have, whether under a legal theory of marshalling of assets or any other theory in law or in equity, to restrain Senior Lender from, or to recover damages at any time from Senior Lender as a result of, Senior Lender's exercise of its various rights and remedies under the Senior Loan Documents in such order and with such timing as Senior Lender shall deem appropriate in its sole and absolute discretion, (iv) acknowledges and agrees that Senior Lender owes no fiduciary duty to Subordinate Lender in connection with the administration of the Senior Loan and the Senior Loan Documents and Subordinate Lender agrees never to assert any such claim and (v) hereby waives promptness, diligence, notice of acceptance and any other notice with respect to the Senior Loan, the Senior Loan Documents and this Agreement and any requirement that the Senior Lender protect, secure, perfect or insure any security interest or lien or any property subject thereto or exhaust any night or take any action against Obligor or any other person or entity or any collateral.


(f)
No payment or distribution to Senior Lender pursuant to the provisions of this Agreement shall entitle Subordinate Lender to exercise any right of subrogation in respect thereof until the Senior Loan has been Paid in Full.
9. No Advances.  Subordinate Lender shall not make any future advances under the Subordinate Debt Documents without Senior Lender’s prior written consent which may be granted or withheld by the Senior Lender in its sole and absolute discretion for any or no reason. All permitted future advances made by Subordinate Lender shall be and remain subject and subordinate to the Senior Loan and the Senior Loan Documents.

10. Obligations Hereunder Not Affected.

(a)
All rights and interests of Senior Lender hereunder, and all agreements and obligations of Subordinate Lender under this Agreement, shall remain in full force and effect regardless of:


(i)
any lack of validity or enforceability of the Senior Loan Documents or any other agreement or instrument relating thereto;


(ii)
any change in the time, manner or place of payment of, or in any other term of, all or any of the Senior Loan, or any other amendment, modification, supplement, restatement or waiver of or any consent to any departure from the Senior Loan Documents, including, without limitation, any increase in the Senior Loan resulting from the extension of additional credit to Obligor or any of its subsidiaries or affiliates or otherwise, in all cases which are permitted hereunder;


(iii)
any taking, exchange, release or non-perfection of any  collateral, or any taking, release or amendment or waiver of or consent to or departure from any guaranty, for or of all or any portion of the Senior Loan;


(iv)
any manner of application of collateral, or proceeds thereof, to all or any portion of the Senior Loan, or any manner of sale or other disposition of any collateral for all or any portion of the Senior Loan or any other assets of Obligor or any of its subsidiaries or affiliates;


(v)
any change, restructuring or termination of the organizational structure or existence of Obligor or any of its subsidiaries or affiliates; or


(vi)
any other circumstance which might otherwise constitute a defense available to, or a discharge of, Obligor or any guarantor or indemnitor.

(b)
This Agreement shall continue to be effective or be reinstated, as the case may be, if at any time any payment of all or any portion of the Senior Loan is rescinded or must otherwise be returned by Senior Lender upon the insolvency, bankruptcy or reorganization of Obligor or any guarantor or indemnitor or otherwise (in any such case, an “Avoided Payment”), all as though such payment had not been made.   If Senior Lender is required to disgorge any Avoided Payments, then Subordinate Lender shall pay to Senior Lender an amount equal to the lesser of the (i) amount of all Avoided Payments and (ii) the aggregate amount actually received by Subordinate Lender from Obligor and any guarantor or indemnitor which would have been prohibited by this Agreement had the Avoided Payments not been made by Obligor and received by Senior Lender.
(c)
Senior Lender may, from time to time, do any of the following (by express amendment to the Senior Loan Documents or otherwise) and the Subordinate Debt and the Subordinate Debt Documents shall be and continue to be subject and subordinate thereto as provided in this Agreement:


(i)
defer enforcement of its remedies following the maturity date of the Senior Loan if Obligor falls to timely pay all amounts due and payable in respect of the Senior Loan on such date;


(ii)
release any portion of the Property or any other security from the liens and security interests created by the Senior Loan Documents or release any guarantor or indemnitor of the Senior Loan;


(iii)
permit Obligor to accrue any interest that becomes due under the Senior Loan Documents and to defer payment thereof and accrue interest thereon until the maturity date of the Senior Loan;


(iv)
waive any of the terms, covenants or conditions of the Senior Loan Documents; and/or


(v)
make future advances under the Senior Loan Documents if such advances are for any reason including but not limited to the following purposes: (A) to pay any taxes or assessments on the Property, (B) to pay any insurance premiums for casualty insurance, public liability and property damage insurance and similar types of insurance required under the terms of the Senior Loan Documents, (C) to pay the fees and expenses of Senior Lender's or its legal counsel in connection with administering, or exercising its rights under, the Senior Loan Documents, or (D) to pay for any costs in connection with maintaining the security of the lien of the Senior Loan Documents.

11. Transfers.

(a)
Senior Lender may, from time to time, in its sole and absolute discretion and without notice to Subordinate Lender, assign, transfer, mortgage, pledge, hypothecate, encumber and/or sell participations or interests in, directly or indirectly, by operation of law or otherwise, all or any of the Senior Loan or any interest therein (collectively, a “Transfer”), and notwithstanding any such Transfer or subsequent Transfer, the Senior Loan and the Senior Loan Documents shall be and remain a senior obligation in all respects to the Subordinate Debt and the Subordinate Debt Documents in accordance with the terms and provisions of this Agreement.  Senior Lender shall endeavor to deliver to Subordinate Lender written notice of any Transfer; provided, however, that the failure by Senior Lender to deliver such notice shall have no effect on its rights and remedies hereunder.  However, the rights of Senior Lender under this Agreement are not transferable to Obligor or to any indemnitor or guarantor of Obligor's obligations or any affiliate thereof.


(b)
Subordinate Lender shall not Transfer all or any part of its interest in the Subordinate Debt, or any or all of the Subordinate Debt Documents, without Senior Lenders' prior written consent, which consent may be granted or withheld in its sole and absolute discretion for any or no reason.

12. Notices. All notices, demands and requests required or desired to be delivered hereunder shall be in writing and shall be delivered in person, by United States registered or certified mail, return receipt requested, postage prepaid, or by overnight courier addressed as follows:
To Subordinate Lender:
Vong’s Brothers LLC
3112 Main Ave S

Renton, WA 98055
Attention:  Con Vong
To Senior Lender:

Business Relations and Economic Development Section of the Office of Strategic Planning and Performance Management Division



King County



P.O. Box 94708




Seattle, Washington 98124-4708




Attn:  Director

Facsimile:  (206) 684-0379



With a copy to Obligor




White Center  Investment Fund, LLC



c/o U.S. Bancorp Community Development Corporation Asset Management




SL-MD-RMCD Project No. 13488




1307 Washington Avenue, Suite 300




St. Louis, MO 63101




Attention: Director of NMTC/HTC Asset Management




Fascimile:  314.335.2601





And to:




Bocarsly Emden Cowan Esmail & Arndt LLP



633 W. 5th Street, 70th Floor




Los Angeles, CA 90071




Attention:  Eugene G. Cowan




Fascimile:  213.239.0410
or at such other addresses or to the attention of such other persons as may from time to time be designated by the party to be addressed by written notice to the other in the manner herein provided.  Notices, demands and requests given in the manner aforesaid shall be deemed sufficiently served or given for all purposes hereunder when received or when delivery is refused or when the same are returned to sender for failure to be called for.
13.
Estoppel.  Subordinate Lender shall, within ten (10) days following a request from Senior Lender but no more than once per calendar quarter, deliver to Senior Lender a written statement setting forth the then-current outstanding principal balance of the Subordinate Debt, the aggregate accrued and unpaid interest under the Subordinate Debt, and stating whether to Subordinate Lender's knowledge any default or event of default exists under the Subordinate Debt
14. Further Assurances.  Unless and until the Senior Loan has been Paid in Full, Subordinate Lender will execute, acknowledge and deliver in recordable form and upon demand, any subordinations or other instruments that Senior Lender reasonably requires to carry out the provisions of this Agreement.
15. No Third Party Beneficiaries.  The parties hereto do not intend the benefits of this Agreement to inure to Obligor or any other third party.
16. No Modification.  This Agreement may not be changed or terminated orally, but only by an agreement in writing signed by the party against whom enforcement of any change is sought.

17. Successors and Assigns. This Agreement shall bind all successors and permitted assigns of Subordinate Lender and shall inure to the benefit of all successors and assigns of Senior Lender and permitted successors and assigns of Subordinate Lender.
18. Counterpart Originals.  This Agreement may be executed in counterpart originals, each of which shall constitute an original, and all of which together shall constitute one and the same agreement.
19. Legal Construction.  This Agreement shall be governed by, and construed in accordance with Washington law without regard to principles of conflicts of laws.
20. No Waiver; Remedies.  No failure on the part of Senior Lender to exercise, and no delay in exercising, any right hereunder shall operate as a waiver thereof; nor shall any single or partial exercise of any right hereunder preclude any other or further exercise thereof or the exercise of any other right.  The remedies herein provided are cumulative and not exclusive of any remedies provided by law.
21. No Joint Venture.  Nothing provided herein is intended to create a joint venture, partnership, tenancy-in-common or joint tenancy relationship between or among the parties hereto.

22. Conflicts.  In the event of any conflict, ambiguity or inconsistency between the terms and conditions of this Agreement and the terms and conditions of any of the Senior Loan Documents or the Subordinate Debt Documents, the terms and conditions of this Agreement shall control.

23. No Release.  Nothing herein contained shall operate to release Obligor from its obligation to keep and perform all of the terms, conditions, obligations, covenants and agreements contained in the Senior Loan Documents and the Subordinate Debt Documents or any liability of Obligor and any guarantor or indemnitor, as applicable, under the Senior Loan Documents and the Subordinate Debt Documents.

24. Continuing Agreement.  This Agreement is a continuing agreement and shall remain in full force and effect until Payment in Full of the Senior Loan.

25. Severability.  If any provision of this Agreement or the application hereof to any party hereto shall, to any extent, be invalid or unenforceable under any applicable statute, regulation, or rule of law, then such provision shall be deemed inoperative to the extent that it may conflict therewith and shall be deemed modified to conform to such statute, regulation or rule of law, and the remainder of this Agreement and the application of any such invalid or unenforceable provisions to parties, jurisdictions or circumstances other than to whom or to which it is held invalid or unenforceable, shall not be affected thereby nor shall the same affect the validity or enforceability of any other provision of this Agreement.
26. Attorney Fees.  In the event of any legal action, including any proceeding in bankruptcy, to construe or enforce a provisions of this Agreement, the losing party, as determined by the judge, shall pay the prevailing party's reasonable attorneys' fees, paralegal fees, expert fees, and costs and determined by the judge at trial or upon any appeal or petition for review or in connection with any action for rescission or in connection with any Bankruptcy Action.
27. Injunction.  Subordinate Lender acknowledges that monetary damages are not an adequate remedy to redress a breach by Subordinate Lender hereunder and would cause irreparable harm to the Senior Lender.  Accordingly, upon a breach of this Agreement by Subordinate Lender, the remedies of injunction, declaratory judgment and specific performance shall be available to the Senior Lender.
28. Mutual Disclaimer.  Each of Senior Lender and Subordinate Lender represents to the other that: (a) it is sufficiently sophisticated in matters related to loans and real estate to understand the effect of this Agreement, and (b) its decision to enter into the Senior Loan and the Subordinate Debt, respectively, is based upon its own independent expert evaluation of the terms, covenants, conditions and provisions of the Senior Loan Documents and the Subordinate Debt Documents and such other matters, materials and market conditions and criteria which each of Senior Lender and Subordinate Lender deem relevant.  Each of Senior Lender and Subordinate Lender has not relied in entering into this Agreement and, respectively, the Senior Loan, the Senior Loan Documents, the Subordinate Debt or the Subordinate Debt Documents, upon any oral or written information, representation, warranty or covenant from the other, or any of the other’s representatives, employees, affiliates or agents other than the representations and warranties, if any, of the other contained herein.  Each of Senior Lender and Subordinate Lender further acknowledges that no employee, agent or representative of the other has been authorized to make, and that each of Senior Lender and Subordinate Lender have not relied upon, any statements, representations, warranties or covenants other than those specifically contained in this Agreement.  Without limiting the generality of the foregoing, each of Senior Lender and Subordinate Lender acknowledges that the other has made no representations or warranties as to the Senior Loan or the Subordinate Debt or the Property or the ability of the Obligor to pay all amounts which may become due from time to time pursuant to the Senior Loan or the Subordinate Debt.  Each of Senior Lender and Subordinate Lender acknowledges that the Senior Loan, the Senior Loan Documents, the Subordinate Debt and the Subordinate Debt Documents are distinct, separate transactions and loans, separate and apart from each and that the other was not a party to the negotiations with respect thereto, did not consult with or advise the other with respect thereto and was not in any way a part of its decision to enter into such transaction.  Each of Senior Lender and Subordinate Lender acknowledges that the other are distinct separate lenders with distinct and separate loans and that they are not affiliates, but are each separate and distinct lenders with various rights and remedies with respect to the Obligor and its Property, which are not in any respects aligned.
[Remainder of this page intentionally left blank; signature page follows]
IN WITNESS WHEREOF, Senior Lender and Subordinate Lender have executed this Agreement as of the date and year first set forth above.

SENIOR LENDER:
KING COUNTY, a Washington municipal


corporation

By:  








Ron Sims


County ExecutiveBusiness Relations and Economic Development Section of the Office of Strategic Planning and Performance Management Division
SUBORDINATE LENDER:
VONG’s BROTHERS LLC, 
a Washington limited liability company

By:  __________________________________
Con Vong

Member / President
[ACKNOWLEDGMENTS FOLLOW]
(Signature page for Subordination and Standstill Agreement)

	STATE OF WASHINGTON

COUNTY OF KING
	ss.





I certify that I know or have satisfactory evidence that Ron Sims is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it as the County Executive of King County, a Washington municipal corporation to be the free and voluntary act of such corporation for the uses and purposes mentioned in the instrument.


Dated this ___ day of April, 2009.

(Signature of Notary)

(Legibly Print or Stamp Name of Notary)

Notary public in and for the state of Washington, residing at 

My appointment expires 


	STATE OF WASHINGTON

COUNTY OF KING
	ss.





I certify that I know or have satisfactory evidence that Con Vong is the person who appeared before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was authorized to execute the instrument and acknowledged it as the Member and President of Vong’s Brothers LLC, a Washington limited liability company, to be the free and voluntary act of such limited liability company for the uses and purposes mentioned in the instrument.


Dated this ___ day of April, 2009.

(Signature of Notary)

(Legibly Print or Stamp Name of Notary)

Notary public in and for the state of Washington, residing at 

My appointment expires 


OBLIGORS' ACKNOWLEDGMENT AND AGREEMENT
The undersigned acknowledges receipt of a copy of the foregoing Subordination and Standstill  Agreement and agrees to be bound by the terms and provisions thereof, to mark its books and records so as to clearly indicate that the Subordinate Debt and Subordinate Debt Documents are subordinated in all respects to the Senior Loan and the Senior Loan Documents, respectively, in accordance with the terms of such Subordination and Standstill Agreement, to make no payments or distributions contrary to the terms and provisions thereof, and to do every other act and thing necessary or appropriate to carry out such terms and provisions. In the event of any violation of any of the terms and provisions of the foregoing Subordination and Standstill Agreement by reason of any act or omission within the direct or indirect control of Obligor, then, at the election of Senior Lender, any and all obligations of the undersigned to Senior Lender shall forthwith become due and payable. The undersigned further authorizes Senior Lender to rely solely upon a statement from Subordinate Lender as to the status of payment of the Subordinate Debt.
Dated: April __, 2009
OBLIGOR

WHITE CENTER SQUARE INVESTMENT FUND, LLC, a Delaware limited liability company



By:  White Center Square Investment Fund, LLC, its non-member manager



By:  __________________________

Title: Authorized Signatory

	STATE OF __________________

County of ___________________
	)))
	
ss.



This instrument was acknowledged before me on the ____ day of March, 2009, by ______________________ Authorized Signatory of White Center Square Investment Fund, LLC, , a Delaware limited liability company.



Notary Public for ___________
My Commission Expires: 


SCHEDULE 1
Description of Senior Loan Documents

(1) Loan Agreement

(2) Promissory Note in the original principal amount of $6,250,000.00
(3) Pledge and Security Agreement

(4) Collateral Agency Agreement among Obligor, Senior Lender and CDE
SCHEDULE 2
Description of Subordinate Debt Documents

1. Fund Loan Agreement

2. Promissory Note in the amount of $2,923,783.00
3. Fund Pledge Agreement (the “Subordinate Security Agreement”)
4. CDE Control Ageement
Standstill Agreement
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