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	Ken Guy, Director, Finance and Business Operations Division, DES
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SUBJECT

An ordinance relating to County procurement and creating more opportunities for small business to be prime consultants or suppliers for King County.
SUMMARY
The ordinance would amend King County Code, and the Contracting Opportunities Program in particular, to reserve a portion of King County's procurement of certain goods and technical/nonprofessional services for certified small contractors and suppliers. The program would apply to purchases of $25,000 or more. The purchase of goods would relate to King County's Wastewater Treatment and Transit divisions only. The procurement of technical and nonprofessional services would apply throughout all County departments. This reserved procurement approach would only be used when a sufficient number of certified small contractors and suppliers are available for a specific good or technical service to ensure that the County will get a competitive price, and when the Director of the Finance and Business Operations Division determines it is in the best interests of the County. Construction projects are excluded due to other provisions of state law as are professional services such as engineering and architecture. Goods and services purchased with federal money or goods and services that are only available from non-profit agencies are also excluded from the proposed program.
Background 

At least three factors have combined to result in Proposed Ordinance 2011-0380. In March of 2010, countywide procurement efforts were initiated by the Executive through Executive Order CON 7-12 (AEO). In September of 2010 the Council adopted Motion 13339, requesting a study of the legal and practical viability of creating a small business limited or reserved procurement program. The third factor is that small business owners, individually and collectively, have approached Councilmembers and the Executive, requesting that the County's procurement process be more streamlined and user friendly, and to find legal ways to direct more procurement dollars to small firms.

The Executive’s legal analysis found reserved procurements for small business are permissible under County code and state law under certain specific conditions and circumstances. King County can acquire goods "in furtherance of metropolitan functions" (as defined in RCW 35.58.050) by the former Metro divisions of Transit and Wastewater Treatment. The legal analysis also determined that King County can use a reserved procurement approach for technical and nonprofessional services for all County departments and offices. Examples of technical and nonprofessional services include hydro-seeding landscapes, small engine repair, customer service surveys and management consulting.
Analysis 

The proposed ordinance would create a smaller program under the County's existing Contracting Opportunities Program (COP). The Executive has named the new procurement program the Small Business Accelerator. In preparing this report, Council staff has not used the term too much because its acronym (SBA) might be confused with the federal Small Business Administration program.
Program Basis and Philosophy - The legislation contains a number of statements regarding the competitive disadvantage that small, often undercapitalized, firms have when competing for County business with much larger firms. It tries to level the playing field by having similar-sized firms compete for County business. The findings of fact also recognize that the vast majority of businesses in King County are small and that they are a significant source of job and economic growth. Like the COP program, it would be race and gender neutral, although statistics on race/ethnicity and gender of ownership will be reported to the extent that business owners voluntarily report such information.

The proposed program was designed using input from a variety of sources including surveys, outreach events, community meetings convened by the King County Civil Rights Commission, Procurement Reform Work Group members (representing County departments and offices) and one-on-one discussions with certified small contractors and suppliers.

Parameters of proposed program - As noted in the summary and background of this report, the proposed program has rather tight parameters. These include:
1. Only King County certified small business are eligible to participate. For certification, the County uses half of the federal Small Business Administration's limits for gross business revenues and net worth. While gross revenues vary by type of business, net worth is limited to $750,000 per owner.
2. Procurements for goods and technical services must be $25,000 or more. There is no upper limit, other than the fact that smaller firms typically have an upper limit on the quantity of goods and services they are able to offer. 
3. Procurement of goods (tangible personal property) under the proposed program is limited to the Transit and Wastewater Treatment divisions since these are considered "metropolitan functions" and eligible for a set-aside approach under state law.
4. Sufficient certified small contractors and suppliers must be available to ensure that King County is not paying a premium by conducting a reserved procurement process. The legislation states that the minimum number of firms would be three, but it may need to be more depending on the type and amount of good or technical service being procured. The Director of the Finance and Business Operations Division can reject any and all bids or proposals if it is in the best interest of the County to do so. A standard procurement process would then be used.
5. Procurement of technical services through a set-aside approach is legal for all County departments. 
6. Construction projects and professional services such as architectural and engineering service procurements are excluded from set-aside procurements because they have their own specific procurement requirements under state law.
7. Goods and technical services purchased with federal funds are excluded because of specific legal requirements for procurement.
8. Goods and technical services that can only be procured from non-profit organizations are excluded from the proposed program because non-profits are not businesses and therefore not eligible to be certified as small businesses.
9. It will be necessary to adopt rules for operating the new program. Draft rules have been transmitted with the legislation. It is anticipated that the rules established for the first year of the program may need to be changed later as the County and small businesses learn more about how the program works and how it could be improved. The rules will look much like the Procurement Steps and Safeguards section of this staff report below.
10. Reporting requirements - The proposed ordinance would add specific reporting requirements for the new program to the annual report on the COP program.
Potential Scale of Program - Based on the history of technical services procurements, Executive staff estimates that approximately 67 technical services contracts of $25,000 or more will be issued in 2012. Of those, approximately one-third or 22 of the contracts could be procured through the new reserved or set-aside process. For tangible goods, Executive staff estimates that King County will have about 300 qualifying contracts in 2012. About five percent or 15 of these contracts could be procured through the new process if approved.
Procurement Steps and Safeguards – Executive staff has identified the steps for procurement that will be required for the Small Business Accelerator program. These are:

1. The requesting department initiates the procurement process by submitting a request to the Procurement Office that includes a description of the goods, nonprofessional services, materials, and/or equipment to be purchased. (Current practice for all procurements of $25,000 or more.)
2. Concurrently with step 1, the department completes and submits a Subcontracting Opportunities Analysis Worksheet (SOAW) to the Business Development and Contract Compliance office which is used in step 3 to determine the availability of Certified Small Contractors and Suppliers for the goods, nonprofessional services, materials, and/or equipment to be purchased. (Current practice for all procurements of $25,000 or more)
3. The Business Development and Contract Compliance section performs an analysis using information contained in the SOAW form and consults with the requesting department to determine the availability of Certified Small Contractors or Suppliers who may be capable of meeting the contract specifications as a subcontractor or possibly as a prime contractor.  (Current practice for all procurements of $25,000 or more is to determine subcontracting opportunities, so the additional step is to identify any firms also capable of being a prime contractor. Will be required by KCC if ordinance is adopted.)
4. If the Business Development and Contract Compliance section determines the availability of three or more Certified Small Contractors or Suppliers for the goods and/or services requested which are capable of performing as prime contractors, the contract may be selected for the Small Business Accelerator. (New step but accomplished in step 3 above as part of the standard procurement process. Will be required by KCC if ordinance is adopted.)
5. The Business Development and Contract Compliance section sends the SOAW form that includes its determination on whether the contract is selected to participate in the Small Business Accelerator. If selected for the Accelerator, the Procurement and Contract Services Section will develop a formal written, advertized Invitation to Bid, or Request For Proposals including but not limited to the following specifications: 
· Description of the goods, supplies, nonprofessional services, materials, and/or equipment, including quantity. 

· Description of the type of procurement - purchase, lease, term, etc.

· Date the supplies/services/or equipment must be delivered or available.

(The formal written Invitation to Bid or a Request for Proposals is required by KCC and RCW for all contracts of $25,000 or more. The only difference with this formal solicitation is that only certified small businesses will be considered.)
6. For all goods and services selected for the Small Business Accelerator, the Procurement and Contract Services Section will consider bids or proposals only from Certified Small Contractors and Suppliers. (Will be required by KCC if ordinance is adopted.)
7. The Procurement and Contract Services Manager is responsible for assuring that bid awards through the Small Business Accelerator are carried out in accordance with to the King County Code and the Revised Code of Washington.
8. In soliciting bids or proposals, the County will reserve the right to cancel the procurement based on an insufficient number of qualified bidders to ensure the best price or value for the County. (Will be required by KCC if ordinance is adopted.)
9. The Procurement and Contract Services Section will record the bid quotations and responses to invitations to bid and requests for proposals and sends copies of the bids or proposals to the Business Development and Contract Compliance section that verifies that all firms participating in the Small Business Accelerator are certified by King County as a Small Contractor or Supplier. (Current practice for all procurements of $25,000 or more.)
10. The Procurement and Contract Services Section approves the contract award to the low, responsible bidder who is a Certified Small Contractor and Supplier. (Required by KCC and RCW.)
The Director, Finance and Business Operations Division has authority to determine when it is in the best interest of the County to designate contracts for procurement through the Small Business Accelerator. In addition, the Director can also reject any or all bids or proposals if it is in the best interest of the County.
Fiscal Note – The fiscal note states that no new costs will accrue to the County as a result of implementing the Small Business Accelerator program. Executive staff state that the rationale for this conclusion is that (1) the new program will only be used when a sufficient number of certified small firm can compete so that the County is getting the best price of value for its money, and (2) the administrative steps that will be used to solicit bids and proposals and to evaluate them and award contracts are essentially identical as for any solicitation of $25,000 or more. The one difference is that only certified small firms will be considered. However logic suggests that limiting the pool of providers may result in instances where the County would pay more for goods or services than if the pool were not limited.
AMENDMENT
Staff has prepared a striking amendment for the Committee's consideration because the ordinance as transmitted had numerous technical drafting errors. The striking amendment makes no substantive changes.
ATTACHMENTS

1. Proposed Ordinance 2011-0380
2. Striking Amendment 1

3. Transmittal letter - received September 12, 2011
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