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Metropolitan King County Council

Budget & Fiscal Management Committee

REVISED STAFF REPORT

	Agenda Item:
	4 and 5
	Name:
	Marilyn Cope and Peggy Dorothy 

	Proposed No.:
	2003-0407 and 2003-0408
	Date:
	October 1, 2003


SUBJECT:  

Proposed Ordinance 2003-0407:  AN ORDINANCE approving and adopting the class action settlement agreement and fee settlement agreement negotiated between King County and the plaintiffs in Dupuis, et al. v King County; and directing the executive to implement the terms of the agreement.

Proposed Ordinance 2003-0408:  AN ORDINANCE making a supplemental appropriation of $1,668,000 to the risk abatement fund for the purpose of paying the claims of the class action plaintiff’s attorneys’ fees and other related costs as stipulated by the Dupuis settlement.

SUMMARY:
These two proposed ordinances would resolve a lawsuit against the County which focused on payment of hourly wages to the County employees paid under the MSA computer payroll system.  The Plaintiffs in this class action claimed that they were underpaid in years with more than 2080 scheduled work hours in the year.  

The Plaintiffs have recently reached a settlement with the County to resolve this lawsuit.  The County has already implemented changes to the MSA payroll system that would pay hourly employees based on the actual number of workable hours in each year.  Under the settlement, the County agreed to award vacation credits to eligible current employees or cash awards in lieu of vacation to eligible former employees for alleged past underpayments to the Plaintiffs.  The County also agreed to pay the Plaintiffs’ attorneys fees in the amount of $375,000.

By Proposed Ordinance 2003-0407, the Council would approve the settlement agreement and fee agreement between the class action Plaintiffs and the County.  Proposed Ordinance 2003-0408 would approve the appropriations required to pay for implementing the settlement and fee agreement.

These proposed Ordinances were considered at the Budget and Fiscal Management Committee meeting on Wednesday September 24, 2003, and action was deferred.

BACKGROUND:

On April 2, 2003, a class action complaint was filed on behalf of hourly employees paid on the MSA payroll system.  Employees alleged that they were not paid in a timely manner and that wages were withheld in violation of state law.  The Plaintiffs’ complaint alleged that hourly employees were not appropriately paid in years with more than 2080 hours of scheduled work.  

The parties recently reached a settlement of this lawsuit.  The Superior Court tentatively approved the settlement agreement and fee agreement at a hearing on September 19, 2003.  The hearing on final approval of the settlement agreement and fee agreement is scheduled for November 3, 2003.

For purposes of the settlement, the parties agreed that all hourly County employees paid under the MSA system (other than MSA hourly employees in the Sheriff’s Office, who are covered by the Covey litigation) are mandatory class members.  This means that individual members of the class cannot seek separate redress on their own.  Once the settlement is final, it will cover all hourly County employees paid under MSA between April 2, 1997 and May 31, 2003 (other than Sheriff’s Office employees).

ANALYSIS

SETTLEMENT AGREEMENT (2003-0407)

Proposed Ordinance 2003-0407 would approve both the settlement agreement and the fee agreement reached between the class action Plaintiffs and the County in this case.  The first thing to note is that the County has already implemented changes to the MSA payroll system that will adjust pay periods to correctly reflect the number of workable hours in each year.  

The settlement agreement contains both retrospective and prospective elements.  The retrospective element of the settlement provides awards to Plaintiffs for past claims.  These components of the settlement agreement include:

· Current employees will get vacation credits up to four days.  

· Employees who get vacation credits under this agreement and have already reached their maximum vacation accrual amount will have the maximum accrual amount raised by the amount of vacation credit they receive for a period of three years following the date the credit is added to their vacation balance.

· Eligible former employees will receive cash awards in lieu of vacation credits.

· Employees who worked in positions that were not eligible for leave benefits on the dates listed above do not receive any vacation credit or payment.

Under the settlement, grievances filed by employees with four unions (Local 519, Local 117, Local 17 and AFSCME) will be dismissed and these unions agree that no grievances can be filed against the County in the next three years asserting claims for 2088 hours in a work year.  The Executive has signed Memoranda of Agreement (MOA) with the four unions involving the dismissal of employee grievances and expressing the unions’ agreement with the vacation credits and cash payments in settlement of the employees’ past claims.

The prospective component of the settlement agreement is a promise by the County to adjust the MSA payroll system to “pay hourly employees based on the number of hours in a work year from this point forward.”   The MSA payroll system will be adjusted each year to correctly reflect the amount of workable hours in each year.

In addition, as Committee Members are aware, the County has been in the process of moving from its two major payroll systems – the MSA system and Peoplesoft – to one consolidated payroll system.  In June 2003, Council passed a motion to implement consultant recommendations for an enterprise system whereby Peoplesoft software will be used for human resource and payroll functions (Motion 11729).  Council also adopted a goals statement that the county will process payroll biweekly for all County employees when a single payroll system is implemented.   
The new biweekly consolidated system will not be implemented for some time.  The County successfully completed a software upgrade to the Peoplesoft software in use by part of the County.  The County is also currently evaluating vendor proposals to conduct a business case that will provide decision support information to assist the Council in determining whether to implement a single payroll system.  A vendor should be selected in October 2003 and the business case for a single payroll system should be completed and transmitted to Council at the end of first quarter 2004. 

Committee members have requested information about the benefit of the settlement agreement to the county and information about how the settlement agreement will affect legal liability for the county.  Matters involving potential legal liability should be discussed with the county’s attorneys in executive session.  Senior Deputy Prosecuting Attorneys Susan Slonecker and Karen Pool Norby will be present at the committee meeting on October 1st to discuss these questions in executive session with Committee members.

ATTORNEYS’ FEE AGREEMENT

Under the separate fee agreement, the parties agree that the County would pay Plaintiffs’ attorneys the sum of $375,000 in settlement of any claims by Plaintiffs’ for attorneys’ fees and costs in the litigation.  In the breakdown provided by the Executive, 41% of these fees would be paid out of CX funds and 22% would come from Public Health.

In class action lawsuits, attorneys fees are based on a number of factors, including the value of the relief obtained for plaintiffs,as opposed to the calculating the number of hours spent by the attorney on a particular matter.  Because the reasonableness of attorneys’ fees in class action lawsuits is a matter of case law, Ms. Slonecker and Ms. Pool Norby are available to discuss the legal basis for attorneys’ fees.

APPROPRIATION (2003-0408)

Proposed Ordinance 2003-0408 would appropriate $1,668,000 from the risk abatement fund to OMB/Dupuis lawsuit administration for payment of all settlement costs.  

Expenditures:  This amount covers $375,000 in Plaintiffs’ legal fees and costs, an estimated $651,000 in cash awards in lieu of vacation credits and $642,000 in settlement administration costs. 

Settlement costs are estimated as follows:

	Expenditures
	

	Settlement Administration Expenditures
	

	51120 Temporary Employees
	244,000

	53230 Advertising
	 12,000

	53220 Postage
	4,000

	53890 Mailing Service
	6,000

	53806 Printing
	4,000

	56720 Furniture
	12,000

	56740 EDP Equipment
	4,000

	55331 Long Term Lease (Space)
	12,000

	53210 Telephone
	8,000

	59999 Contingency Reserve
	160,000

	51330 Retirement 
	41,000

	51321 Unemployment withholding
	50,000

	55150 Prosecuting Attorney
	85,000

	Total Settlement Administration
	642,000

	
	

	51173 Lawsuit Cash Settlement
	651,000

	
	

	53890 Plaintiffs’ Attorneys fees
	375,000

	
	

	TOTAL EXPENDITURES
	$1,668,000


Of this total appropriation request, the Executive is seeking appropriation authority for a range of administrative expenditures that will provide new resources to administer the settlement agreement.  The largest expenditure in the administration expenditures would be for five term limited temporary employees in the Finance Division who have been and are currently working on the task of review payroll records to determine which employees are entitled to what awards under the settlement.  As you were advised at the Committee meeting on September 24th, the cost currently is being charged to the Finance and Business Operations Division budget.  If the Council approves this appropriation, the expenses for these employees will be transferred to the Risk Abatement Fund and Finance will be reimbursed.

$85,000 of the settlement expenses is for Prosecuting Attorney (PAO) legal services.  At the September 24th committee meeting, staff indicated that this item would result in a double appropriation in the PAO budget for their legal services.  In subsequent discussions involving executive, PAO, and budget committee staff, it was clarified that the practice of the PAO is to directly charge-back non-CX agencies for legal services, while CX agencies pay for legal services through overhead charges.  In this case, the PAO has included their fees with the total case expenditures to be paid from the settlement revenues using a formula to determine each non-CX agency’s share of the expense, instead of directly charging back for services.  This means that there would be no need to disappropriate from the PAO budget to avoid double appropriation as originally thought.
This appropriations request also includes appropriations totaling $1,026,000 for cash disbursements to the Plaintiffs and Plaintiffs’ attorneys.  

Revenues:  As shown in the table below, 41% of the Settlement expenditures are allocated to the Current Expense fund.  The Public Health Fund allocation is 22% and the Road Fund is 11%.  All the remaining funds are allocated 5% or less.  

	Fund allocation

	   Current Expense Fund/0010
	 $    688,000 
	41%

	   Criminal Justice Fund/1020
	 $      20,000 
	1%

	   Roads Fund/1030
	 $    180,000 
	11%

	   Mental Health/1120
	 $      10,000 
	1%

	   Emergency Medical Services/1190
	 $      30,000 
	2%

	   Water and Land Resources/1210
	 $      40,000 
	2%

	   Alcohol and Substance Abuse
	 $      10,000 
	1%

	   DDES Fund/1340
	 $      70,000 
	4%

	   Public Health/1800 
	 $    370,000 
	22%

	   Youth Employment/2240
	 $      20,000 
	1%

	   Dislocated Worker/2241
	 $      20,000 
	1%

	   Federal Housing & Com Dev/2260
	 $      10,000 
	1%

	   Solid Waste/4040
	 $      90,000 
	5%

	   Airport Construction Transfer/4290
	 $      10,000 
	1%

	   Safety and Claims Management/5420
	 $      10,000 
	1%

	   Finance/5450
	 $      20,000 
	1%

	   Facilities Management/5511
	 $      60,000 
	4%

	   Equipment Repair/Replacement/5570
	 $      10,000 
	1%

	Fund Allocation
	 $ 1,668,000 
	 


Three funds (CX Transfer, Public Health and Roads Fund) require additional appropriation authority to pay their shares of the settlement fund.  Expenditures from the other listed funds will be absorbed within their existing appropriations.  

Proposed Ordinance 2003-0408 did not include additional appropriation authority for the share of expenditures coming from the Roads Fund.  The Executive has requested an amendment be made to the proposed ordinance to add the additional appropriation authority for the Roads Fund. 

STRIKING AMENDMENT
A striking amendment has been prepared for consideration by the Committee.  The striking amendment would:

1. Add appropriation authority for the Roads Fund for its share of the appropriation to the Risk Abatement Fund; and

2. Add a proviso to the appropriation for these funds to limit expenditure of the cash disbursements under the appropriation until the settlement agreement is final, which is currently scheduled to occur on November 3, 2003.

INVITED:
Steve Call, Office of Management and Budget

Karen Pool Norby, Senior Deputy Prosecuting Attorney

Susan Slonecker, Senior Deputy Prosecuting Attorney

Terri Flaherty, Office of Management and Budget

Bob Cowan, Finance Director, Department of Executive Services
ATTACHMENTS:

1. Proposed Ordinance 2003-0407

2. Striking Amendment to Proposed Ordinance 2003-0408

3. Title Amendment to Proposed Ordinance 2003-0408
4. Proposed Ordinance 2003-0408
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