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Revised Staff Report:  The Committee approved a striking amendment which directed that the Department of Natural Resources and Parks report to the Council, to the extent of its current understanding, an inventory describing who is placing large woody debris in the rivers of the region, what procedures they are required to meet.  

SUMMARY:  Development of rules addressing the public safety elements of placement by the county of large woody debris in the rivers of the region

BACKGROUND:  The placements of large woody debris (lwd) in waterways of the region has become a common practice by public bodies seeking to enhance habitat, shelter and feeding opportunities for fisheries, to support flood control projects, and to mitigate for projects that disturb the natural values of waterways.  

Concurrently, with the increased popularity of river recreation involving boating, kayaking, canoeing or use of a variety of recreational floatation devices, a concern has emerged about the potential hazard to recreational river users represented by these lwd placements.  

Representatives of river user groups, while acknowledging the utility of woody debris placements for fisheries habitat purposes, express concern that adequate attention is sometimes not given to public safety values in the process of these placements.  

Public attention to this issue was highlighted by a July 1997 case decision of the King County Hearing Examiner, in which the county’s Department of Natural Resources issued a Determination of Non Significance for a levee/revetment maintenance function on major river systems within the county, which involved placement of LWD such as to deflect water away from restored levees or revetments, by placing the rootwads into the stream and directed diagonally upstream.  An appeal was filed from that DNS, based on public safety and other concerns, with the appellant asserting that there were alternate designs that could be used that would lessen public safety concerns, while the  Department, for the most part, rejected those alternate means, indicating that its flexibility is constrained by state, tribal and federal regulatory and funding agency standards.  The Department argued, further, that the establishment of physical design guidelines would be too limiting to be applied to dynamic river systems which are highly variable and complex, and that physical design should be on a case-by-case basis.  

The Hearing Examiner, as regards the public safety elements of the case, concluded, among other things, that “the Department’s reliance upon vague and undefined professional judgment to be applied on a case by case basis does not adequately address potential adverse affects upon public safety.  No public agency has such freedom of latitude where such public safety is concerned.”  The Hearing Examiner ordered that Procedural and Design guidelines, which were articulated in the Order, be adhered to until the King County Council, or the Department Director, adopt superceding guidelines.   

The Procedural Protections of those guidelines required that the Department maintain a mailing list of river users; that user groups be given the opportunity to comment on river facility maintenance projects involving LWD; that the Department establish a river management/maintenance public information program involving some combination of meetings, site visits, web page postings, and/or newsletters; and meetings with a Boater Safety Advisory Committee.   

The Design Guidelines required, among other things,

· Review of adjacent property uses to assess how uses might affect public safety, such as the presence of schools, parks, or trails;

· Any assumption of limited river recreational use in project design should be tested through investigation;

· Where conflicting concerns justify it, the county should convene a meeting of concerned parties to address project river safety issues;

· No instream or bank modification should be designed such as to recruit or entrap vessels or people, or to recruit or collect naturally floating materials including woody debris, unless specifically intended to do so; 

· Structures intended to recruit or trap floating materials should generally be avoided on stretches of rivers with significant public use;

· During construction, the Department should post warning signs for any site which uses LWD, which is a location of concern for recreational users;

· Where review reveals potential endangerment of recreational river users, the Department may modify the project to adjust the LWD components, add a rock spur to deflect from LWD, or replace LWD with rock spur deflectors.

This order was signed by the Deputy Hearing Examiner, R.S. Titus, on July 10, 1997.  

The Department has managed its lwd function in light of these requirements since 1997.  In recent months, however, following litigation in a separate case, the Department has taken a closer look at its procedures, and is considering the appropriate means of addressing the need for clarity and procedural definition. 

The guidelines promulgated by the Hearing Examiner, however, appear to apply specifically to actions by the Department of Natural Resources (now the Department of Natural Resources and Parks).  Continuing concern is expressed by recreational river users regarding placement of woody debris by those other than DNRP.  It is not clear that a comprehensive listing of those entities placing large woody debris in river systems within the county exists, or is immediately accessible to the Department of Natural Resources and Parks.  As examples of ways that LWD can be placed in a river or stream, are:

· Regulatory agencies may require placement of lwd as mitigation for actions involving bank or in-river construction or alterations;

· Non-governmental interests dedicated to fisheries enhancement may place lwd to support habitat or sheltering needs of fisheries;

· Bank-side trees may naturally fall into a river and lodge at a location downstream; 

· The county may, either for county purposes, or under contract with cities or districts, construct fisheries enhancement or mitigation projects involving lwd

· Others.

It is also not clear that all those who place LWD in rivers are required to receive a shorelines or hydraulics permit to undertake the placement; communication with the Prosecuting Attorney’s office indicates that state law may provide an exception to certain parties from some permit requirements where those persons are doing ‘remedial work’.  

As a first step, it may be appropriate to formalize the procedures and design standards that the Department uses to place large woody debris, whether for county purposes, or under contract with others.  

Proposed Motion 2007-0662 provides for the development of rules by the Department of Natural Resources and Parks intended to address the public safety elements of LWD placement.  Rules are to address, at a minimum,  

· Placement to minimize hazard to recreational water users;

· Opportunity to comment on Department plans for LWD placement;

· Avoiding placement in channels with little opportunity for egress;

· Minimizing chances that recreationists will be swept into overhanging LWD limbs;

· Minimizing opportunity for entrapment of recreationists against LWD acting as a ‘sieve’

· Minimizing placement of LWD where recreationists can be swept by a river current into LWD, such as on the outside bank of a bend in a river.

A review and report by the Department may also be appropriate, to address at least the following questions:

· Who is placing lwd in the rivers of the region? (a comprehensive listing of the kinds of entities and interests involved in placing lwd is needed)

· What procedural requirements are users currently required to adhere to in placement of lwd?

· Are there permitting or other regulatory tools to address the universe of those placing lwd in the region’s rivers, to assure application of basic public safety requirements?

