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COMMITTEE ACTION

	
Proposed Substitute 2016-0420.2 makes a number of legal and policy changes that were recommended by Council’s Legal Counsel, Council Central Staff, the Executive and Councilmembers Dembowski and Kohl-Welles. These changes are outlined in the “Amendment” section below. Proposed Substitute 2016-0420.2 passed out of committee on September 13, 2016 with a “Do Pass” recommendation. The motion was amended in committee with Striker S1 to 2016-0420.





SUBJECT

An ordinance relating to the responsibility determination of bidders or proposers seeking the award of County contracts and leases.

SUMMARY

Proposed Ordinance 2016-0420 requires the Executive to develop responsibility criteria, relevant to the proposed scope of work, to determine whether a bidder or proposer's historical compliance with environmental, worker safety and labor laws, rules and regulations establishes the bidder or proposer to be a responsible contractor 

The proposed ordinance also specifies that the Executive may, when developing responsibility criteria, evaluate a bidder or proposer’s record of providing employee benefits including: an employer-provided retirement plan, health benefits and paid parental and/or family leave.

BACKGROUND 

Over the past decade or more, state and local governments have developed a range of new responsible contracting policies to promote public purchasing from employers intended to quality jobs, maintain safe workplaces and deliver more environmentally responsible services to the taxpayers.

In April 2012, the County Council adopted Ordinance No.17310 which governs the circumstances under which a firm or individual could be suspended or debarred from doing business with the County. The ordinance also requested the development of Supplemental bidder criteria for public works projects to ensure conformance with the goals of the King County Strategic Plan. Among several other responsibility determinants, the lowest responsive bidder is asked to respond to the following set of questions:
· Has the bidder been found by the Department of Labor and Industries to have violated a state wage payment law, including willful violation of a wage payment requirement in the last 5 years?
· Has the bidder been found to have violated a state or federal prevailing wage law in the last 5 years?
· Has the bidder been convicted of a crime involving willful violation of a federal or state environmental law or regulation while working on a project in the last 5 years?
· Has the bidder been convicted under federal or state law of a crime relating to wage payment, embezzlement, theft, forgery, bribery, antitrust, falsification or destruction of records, making false claims while working on a project in the last 5 years?
· Bidders are asked to provide 5 years of information on workplace accidents to assess whether the Bidder has an acceptable safety record preventing personal injuries on projects.

The Executive has indicated in written responses to Council staff questions that if the low responsive bidder answers any of the above in the affirmative, they will be required to provide a written explanation of each violation and any remedial steps taken regarding the violation. This information, along with other information, is captured in a Responsibility Detail and Attestation Form (see Attachment 4).  If the bidder is determined to be “not responsible,” then they are not awarded the contract and the County moves to the 2nd low bid and the same responsibility review process is conducted.

The Public Works / Construction bid process is just one of many contracting processes run by King County.  Other processes include contracting for Architectural, Engineering and other professional services, as well as good and services or leases of County-owned property.  The means of evaluating responsibility among bidders varies among these different processes.  Each will be described below:

Architectural, Engineering or other Professional Services Procurements (AEP):

When contracting for AEP services, the Executive will issue an RFP asking proposers to submit qualifications based on the specific scope of work being advertised. Evaluation criteria is used to score the proposers to determine the highest ranked firm to enter negotiations. The Executive has indicated that some examples of evaluation criteria are: the consultant’s experience managing and performing work similar to that being advertised; resumes of employees who will work on the project, as well as project examples (reference checks); if specific business or professional certifications are required to do the work they are requested to be submitted with the proposal; use of small businesses and suppliers; and cost/pricing can also be considered. When evaluating proposers, each of the above criteria is assigned a point value and the highest ranked firm is entered into negotiations. 

The Executive has indicated that if the work is being funded by a federal grant, County staff will determine whether the proposer has been debarred by the Federal government. The County does not award contracts to firms on the Federal government debarment list.





Goods & Services Procurements:

The Executive has indicated that goods and services solicitations are conducted in a number of ways, depending on what is being procured (e.g. copier paper vs legal services). An Invitation to Bid (ITB) is used to award to the low, responsible, responsive bidder. The Exec has indicated that it may use a number of methods to determine if a bidder is responsible including checking references and verifying professional certifications, business licenses, criminal history, prevailing wage intents and affidavits, and Federal debarment. 

A Request for Proposal (RFP) may also be used to evaluate goods and services proposals.  The RFP is used to determine the highest, best choice based on a set of pre-determined criteria. The same methods as an Invitation to Bid (see ITB above) may be used to determine if a proposer is responsible.  Determination may be made on a pass/fail basis as well as a points-based evaluation of their qualifications, capability and financial capacity to perform the work. The highest scoring proposers are brought into contract negotiations. 

The Executive may also use for procurement of goods and services an alternative, two-step process involving a Request for Qualifications (RFQ). This requires evaluating the qualifications of a company in a fashion similar to a Request for Proposal. Although, in this case, an Invitation to Bid is issued only those companies deemed qualified by meeting the criteria in the Request for Qualifications. The contract award is made in the same manner as a regular Invitation to Bid. 

The King County Council passed the Living Wage Ordinance in 2014 (Ordinance 17909) and the Living Wage language is in all goods and services contracts valued at $100,000 or more stating the vendor will pay their employees according to the King County Living Wage Ordinance.

Leases and Subleases:

The King County Code (K.C.C. 4.56.160) establishes as the basis for all leases of County real property the fair market value (FMV) and thereby, the best financial terms and conditions available to the County.  The Code makes exceptions if the property was obtained through the proceeds of grants or other special purpose funding from either the Federal or State government, or in lease-back situations where the County seeks to have a building for its use erected on land owned or to be acquired by the County.

When evaluating a potential lessor’s responsibility, the Executive currently examines: financial responsibility and references; compliance by the lessee with the terms of other County leases and laws relating thereto; and such other information “as may be secured relevant to the decision to award the lease.”  If a lease meets specific criteria under the code, then it is forwarded to the County Council for review. 





ANALYSIS

Proposed Ordinance 2016-0420 requires the Executive to develop responsibility criteria, relevant to the proposed scope of work, to determine whether a bidder or proposer's historical compliance with environmental, worker safety and labor laws, rules and regulations establishes the bidder or proposer to be a responsible contractor.  These criteria must be used to evaluate bidders seeking a contract in excess of $100,000 for public works projects, or for any lease of County-owned property. For the purposes of this ordinance, “historical compliance” means a minimum of three years preceding the submittal date for the solicitation. 

The proposed ordinance also specifies that the Executive may, when developing responsibility criteria, evaluate a bidder or proposer’s record of providing employee benefits including: an employer-provided retirement plan, health benefits and paid parental and/or family leave.

Procurement of public works construction and other goods and services:

If Proposed Ordinance 2016-0420 is passed, the Executive has indicated that it will use the detailed questionnaire currently used for public works construction procurements for all other types of procurements (see Attachment 4).   The Executive has indicated that it does this in some instances now, but the application has not be uniform across all areas of procurement. 

The Executive has indicated that it does not have any formally adopted criteria to evaluate the Public Works questionnaire, but that there is a high probability that it would disqualify any bidder responding “yes” to the Supplemental responsibility determinants.  The Executive has indicated that prior to disqualification, it would evaluate on a case-by-case basis each bidder’s reasons for responding “yes.”  It is possible that a more stringent review of its potential contractors may result in a greater number of bid protests. It is also possible that greater scrutiny of responsibility factors might mean that the County may not achieve the lowest possible price.   

Leases:

Proposed Ordinance 2016-0420 would apply to leases of King County Real Property to Businesses, Individuals, Government Agencies and Non-Profit Organizations. FMD estimates it has approximately 95 of these leases currently. The Department has broken down the leases as follows: 

1. Harbor Bond Property Leases.
2. King County International Airport Leases.
3. Radio Tower Leases (especially when King County owns the Radio Tower). There are currently 42 and many of these will be transitioned to PSERN.
4. Small Retail leases. 
5. Rental Housing: County agencies own a small number of houses and FMD rents them out until they are slated for demolition.
6. Agricultural Land leases: (the majority of these are 1 year leases).
7. 63/20 Leases where King County is the property owner.

The Executive has indicated that its leases run the gamut from Fortune 500 companies to an individual (including homes rented to individuals) to small business leases. The Executive has suggested that it can use the Public Works questionnaire as a potential means of evaluating potential leaseholders.  However, it has also indicated that it would be problematic to evaluate whether small businesses are responsible as the evaluation may cost more than the value of the lease.  

NEXT STEPS:

The use of the Public Works questionnaire in other areas of procurement or real property leasing may provide the Executive with a standardized approach that allows for some ease of implementation.  Another type of implementation may create a challenge for the County to develop specific criteria to determine responsibility for bidders or proposers seeking to enter into contract for various procurement-related contracts or leases of real property.  The Executive has indicated that it is willing to comment on these issues if called before Committee.

STRIKING AMENDMENT S1:

Council staff worked with Council’s legal staff and the Executive to make both technical and policy changes that address potential barriers to implementation.  The changes in the Striker represent and agreement among all parties.

· The provisions in Section 5 are codified.
· Human Trafficking, sexual or economic is added to the list of mandatory responsibility determinants
· The Executive is given the option to develop determinants that evaluate for ethical sourcing of labor.
· The requirement to apply weighted responsibility determinants – not less than 10% -- to the evaluation of a bidder is eliminated.
· The criteria must not cause the County to be in violation of any State or Federal procurement rules regarding adequate competition.
· For procurement, the criteria shall not be included in solicitations to a government agency or public entity, and when the County is administering a contract on behalf of a third party. 
· Exempts from responsibility determination any lease that not valued at least $200,000 in Total Consideration. Total Consideration includes the value of revenue from the rent or tenant improvements over the life of the agreement. (Example 6,000 per month lease times 24 months, plus $75,000 in tenant improvements is $219,000; which exceeds the $200k limit and so the responsibility ordinance would apply to that transaction.)
· For leasing, adds an exemption for individuals, businesses with fewer than 10 employees, government agencies, non-profits, utility companies (including cellular providers), and subleases less than $200,000.
· Adds the same Executive authority to develop responsibility criteria that applies to low-bid leasing that is included for negotiated bids or procurement. 
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