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METROPOLITAN KING COUNTY COUNCIL

LABOR, OPERATIONS AND TECHNOLOGY COMMITTEE
STAFF REPORT

AGENDA ITEM:  4 & 5
DATE:  October 14, 2003
PROPOSED NO:  2003-0297; 2003-0298
PREPARED BY:  Mike Alvine & Megan Smith
SUBJECT:  2003-0297  AN ORDINANCE relating to the county’s negotiated procurement provisions; making technical corrections; and amending Ordinance 12138, Section 19, as amended, and K.C.C. 4.16.155.
SUBJECT:  2003-0298  A MOTION endorsing the extension of the pilot productivity initiative to the wastewater capital improvement and asset management programs for the purpose of saving ratepayers money while ensuring continuing high-quality operation of the county’s wastewater utility.

SUMMARY:
In 2001, the County Council adopted Motion 11156 endorsing the Wastewater Treatment Division (WTD)’s “Productivity Initiative” for the WTD operating program.  Proposed Motion 2003-0298 (Attachment 1) would endorse the extension of the Productivity Initiative to Wastewater Major Capital Improvement Projects (CIP) and Asset Management.  The Executive has transmitted a companion ordinance, Proposed Ordinance 2003-0297 (Attachment 2), that would remove existing county code restrictions on WTD’s ability to utilize negotiated procurement methods for capital projects. In effect, it would allow Wastewater to utilize broad authority for alternative procurement methods granted to Metropolitan Municipal Corporations by RCW 35.58.180 rather than relying on RCW 39.10 (Alternative Contracting) as the authority for alternative contracting. 

Because of the link to operational efficiencies and procurement, both pieces of legislation have been referred to the Labor, Operations, and Technology Committee (LOT).  However, because this legislation would impact Wastewater cost estimating, contracting, and project management, a briefing has been provided to the Utilities Committee and the committee’s staff has worked closely with LOT staff on the legislation.  
BACKGROUND
The transmittal package for Proposed Motion 2003-0298 includes attachments summarizing issues and options considered in developing an approach for extending the Productivity Initiative to the Wastewater CIP and Asset Management.  By making changes to the County Code relating to procurement practices and structuring contracts with incentives and disincentives, Wastewater believes it can achieve significant savings for ratepayers in the design and construction of capital projects.  At the same time, the attachments acknowledge the complexity of applying the Productivity Initiative to CIPs and Asset Management and characterize the current proposals as “pilots.”  

In the Asset Management arena, WTD is proposing to test a risk-analysis approach to identifying and prioritizing maintenance, refurbishment and replacement needs (as opposed to a more traditional approach of scheduled maintenance intervals and routine replacement of equipment at the end of their projected useful life).  

The proposed extension of the Wastewater Productive Initiative to CIPs and Asset Management has the potential to build on earlier success with the Wastewater Operating Productivity Initiative, improve project cost estimating, and provide savings to ratepayers.  It could also provide a valuable opportunity to test different approaches to contracting (including Design-Build, and General Contractor/Construction Manager).  This proposal requires a high degree of collaboration among management, employees, consultants and contractors. 

July 22 LOT Meeting – A number of issues were raised by Council staff and the consulting and contracting communities at the July meeting.  Since that time Council staff has worked with Councilmembers, the Wastewater Division, consultants and contractors to identify and resolve issues.  Staff has prepared strikers to the motion and ordinance for the Committee’s consideration.  The goal of this effort has been to address issues in a manner that would strengthen the Productivity Initiative as a tool for: testing new contracting and maintenance approaches; providing a fair, open and transparent process for alternative procurement methods; providing appropriate oversight and decision points for the Council; and providing savings to ratepayers and incentives to employees.  
Key Areas of Change: 

1. Pilot Project with Clear Objectives and Sunset – As currently drafted, the proposed striking motion and ordinance outline specific objectives for extension of the productivity initiative to the Wastewater Division’s Major Capital and Asset Management programs, and would call for a date certain (April 30, 2011) when the pilot would end unless action is taken by the Council to continue it.  
2. Auditor’s Review of Wastewater Project Management – The County Auditor has completed a review of Wastewater CIP project management.  Among the findings of the report are that the Wastewater Division is not fully meeting best practices outlined by the Government Accounting Office and Office of Management and Budget for managing public sector capital projects and assets.  The striking motion and ordinance require that to be eligible for the pilot productivity initiative any new construction or asset must meet these best practices.
3. Third Party Oversight – The attachment to the original proposed motion notes that an independent third party would be used to develop a cost estimate that would be used for target-setting purposes.  Given that the cost estimate will be used as the basis for calculating the amount of savings and resulting incentive payments, it is critical that the cost estimate be objective and credible. The striking legislation calls out the requirement for third party cost estimating in the body of the legislation.
4. Labor Contracts – Labor contracts need to be negotiated in order to implement the extension of the Productivity Initiative to CIP and Asset management.  The striking motion and ordinance direct the Executive to negotiate agreements that retain enough flexibility to conduct these efforts as pilots, and to modify or discontinue the pilots if they are not meeting stated objectives.  In particular, asset management is proposing to perform work in-house that has been previously contracted out.  Should this not prove cost effective, labor agreements should recognize that going back to contracting the work out again would not be a violation of state law or county code. 
5. Ordinance versus Motion – Since the original Productivity Incentive Program was implemented through a motion, it did not adequately address certain sections of code.  In particular, KCC 3.13 establishes a Quality Improvement Employee Awards Program.  This program could be in conflict or constrain 3.12 the Productivity Incentive Program (the Pilot Productivity Initiative).  The striking ordinance amends 3.13 to makes it clear that 3.13 does not apply to the Productivity Incentive Program.  Also, 3.12 fails to give direction to the Executive to negotiate incentive payments with represented employees.  The striker provides this direction.
6. Alternative Procurement Procedures – RCW 39.10 applies to a range of alternative contracting methods.  The proposed striking amendment would cover two types of alternative contracting:  Design/Build and General Contractor/Construction Manager (GC/CM).  
7. Proposed Amendments to KCC 4.16.156 (Procurement) – As transmitted, the original ordinance would have removed King County Code restrictions on Wastewater Treatment Division’s use of contracting authority granted to metropolitan municipal corporations by RCW 35.58.  In effect, the Wastewater Treatment Division would have been able to use the broad authority of RCW 35.58 as the authority for alternative contracting, and would no longer be subject to the specific requirements for alternative contracting outlined in RCW 39.10.  The contracting/consulting community expressed concern with the original ordinance that would have provided for alternative procurement in the absence of specific limits like those in RCW 39.10.  
8. RCW 39.10, RCW 35.58 and the Striking Ordinance – In consultation with representatives of the contracting community, Wastewater Treatment Division staff developed a proposal to integrate the majority of provisions from RCW 39.10 into county code 4.16.156.  

Key differences between RCW 39.10 and the alternative contracting provisions proposed for inclusion in the striking amendment include the following:

· Minimum Project Size:  RCW 39.10 sets a minimum threshold for project size of $10 million to be eligible for alternative procurement methods.  The striking amendment does not set a dollar minimum for project size, but would outline criteria for the types of projects that should be considered candidates for alternative procurement.  The Wastewater Treatment Division believes that this would provide flexibility to test alternative contracting methods on a wider range of project types. 
· Council Approval – RCW 39.10 requires legislative review and approval for projects that use alternative contracting while 35.58 does not require legislative approval.  A recent example of a project that would not require the council’s approval to use GC/CM is the Brightwater Treatment Plant.  The striking amendment calls for council notification supported by written analysis, but not council approval.  

Wastewater management believes this change will help employees to take more ownership of project outcomes, result in a savings of 90 days in project schedules and result in cost savings that would otherwise not be achieved.  A key question for Councilmembers is whether the tradeoff for giving up this authority is balanced by the purported efficiency gains.  
· Self-Performance of Work by the GC/CM – RCW 39.10 allows the GC/CM to self-perform work representing up to 30 percent of the total project cost, provided that the GC/CM notifies bidders that it will be competing in the Request for Proposals.  The striking amendment would allow the GC/CM to self perform labor on the project, without bidding it, provided that the labor to be self-performed is customarily performed by the general contractor/ construction manager; and provided that the maximum allowable labor cost of the self-performed work does not exceed 30 percent of the maximum allowable construction cost.  The striking amendment would also require that the remainder of the materials and subcontract work shall be bid through competitive bid.  Wastewater believes that the current limit in RCW 39.10 makes it difficult to use GC/CM for specialty contracting work like tunnel drilling or pump stations where the GC/CM may also be the most qualified to do much of the labor. 
ATTACHMENTS: 

1. Proposed Motion 2003-0298 with attachments 

2. Proposed Ordinance 2003-0297

3. Transmittal letter dated June 18, 2003
4. Striking motion

5. Title amendment to motion

6. Striking ordinance

7. Title amendment to ordinance
ATTENDING: 

Don Theiler, Director, Wastewater Division, DNRP

Tara Jo Heinecke, Organizer Representative, Service Employees International Union, Local 925

Betty Sorbo, Business Representative Teamsters, Local 117

Ken Madden, Union President, Technical Employees Association

Ken Johnson, Consultant/Contractor representatives 

Herb Johnson, Manager, Asset Management Section, DNRP

Tom Kuffel, Senior Deputy Prosecuting Attorney, PAO
Nora Huey, Supervisor, Procurement Unit, Executive Services Department
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