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Proposed Ord. 2009-0193, Attachment H, dated March 30, 2009

CDE INTEREST CONTROL AGREEMENT


THIS CDE Interest CONTROL AGREEMENT (“Control Agreement”), dated as of April ___, 2009, is entered into by and between White Center Investment Fund, LLC, a Delaware limited liability company (“Investment Fund”), NDC New Markets Investments XXXVIII, LLC, a Delaware limited liability company (“CDE”), The County of King, a Washington municipal corporation (“Senior Lender”), and Vong’s Brothers LLC, a Washington limited liability company (“Junior Lender”).

RECITALS

 LISTNUM Snapoutline \l 2 
Investment Fund is the record and beneficial owner of a 99.99% interest in CDE (the “CDE Interest”).

 LISTNUM Snapoutline \l 2 
In connection with a loan made by Senior Lender to Investment Fund, Senior Lender received a first position security interest in all of Investment Fund’s right, title and interest in the CDE Interest, pursuant to the Pledge and Security Agreement between Senior Lender and Investment Fund, dated as of the date hereof (the “Senior Lender Pledge”).
 LISTNUM Snapoutline \l 2 
Senior Lender will assign all of its right, title and interest in the Senior Lender Pledge to the U.S. Department of Housing and Urban Development (“HUD”).

 LISTNUM Snapoutline \l 2 
In connection with a loan made by Junior Lender to Investment Fund, Junior Lender received a second position security interest in all of Investment Fund’s right title and interest in the CDE Interest, pursuant to the Fund Pledge Agreement between Junior Lender and Investment Fund, dated as of the date hereof (the “Junior Lender Pledge”).  
 LISTNUM Snapoutline \l 2 
In connection with a one-day bridge loan (the “Bridge Loan”) made by _________ (“Bridge Lender”) to Investment Fund, Bridge Lender received a security interest in all of Investment Fund’s right, title and interest in the CDE Interest (the “Bridge Lender Pledge”). The Bridge Lender Pledge is anticipated to be terminated approximately one day after the date of this Control Agreement. 
 LISTNUM Snapoutline \l 2 
The parties hereto are entering into this Control Agreement to perfect the security interest of Senior Lender and Junior Lender (hereinafter collectively the “Secured Parties”) in the CDE Interest pledged pursuant to the Senior Lender Pledge and Junior Lender Pledge (hereinafter collectively the “Pledged Interest”).
AGREEMENT


It is therefore agreed as follows:

 LISTNUM Snapoutline \l 3 
The Collateral.   CDE represents to the Secured Parties that the Pledged Interest is validly owned by Investment Fund and that, to the best of CDE’s knowledge, no party other than 
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Investment Fund, Senior Lender, Junior Lender, and Bridge Lender has any interest in the Pledged Interest. CDE shall not accept any conflicting control agreement or other instructions by any third party with respect to the disposition of the Pledged Interest.  

 LISTNUM Snapoutline \l 3 
Acknowledgment of Security Interest.  From and after satisfaction and discharge of the Bridge Loan, CDE hereby acknowledges: (i) the first position security interest granted to Senior Lender by Investment Fund in the Senior Lender Pledge; and (ii) the second position security interest granted to Junior Lender by Investment Fund in the Junior Lender Pledge.  


 LISTNUM Snapoutline \l 3 
Investment Fund’s Rights to Pledged Sub-CDE Interest.  Investment Fund shall be entitled to exercise all rights, and receive all monies, afforded to it in connection with its ownership of the CDE Interest so long as it is not in default under its obligations to the Secured Parties or under the Operating Agreement (hereinafter defined). 
 LISTNUM Snapoutline \l 3   
Priority of Secured Parties.  From and after satisfaction and discharge of the Bridge Loan, CDE shall comply with the instructions of Senior Lender with respect to the Pledged Interest until CDE receives a notice in writing from Senior Lender that Senior Lender has terminated its security interest in the Pledged Interest (the “Senior Lender Termination Notice”). CDE shall comply with the instructions of Junior Lender with respect to the Pledged Interest only after receiving the Senior Lender Termination Notice. (The Secured Party having the right to provide binding instructions to CDE regarding the Pledged Interest shall hereinafter be called the “Authorized Secured Party”.)   


 LISTNUM Snapoutline \l 3 
Control.  Subject to Section 6 hereof, and after the NMTC Compliance Period (as defined in the certain Fund Loan Agreement between Junior Lender and Investment Fund, dated as of the date hereof), upon receipt of written notice that Investment Fund has defaulted on its obligation to the Authorized Secured Party, CDE hereby agrees to comply with all instructions of the Authorized Secured Party regarding the disposition of the Pledged Interest, without further consent or direction from Investment Fund. Without limiting the foregoing, Investment Fund authorizes CDE, on the Authorized Secured Party’s demand, to pay over any portion or all of any monies constituting a part of the Pledged Interest and all of Investment Fund’s other rights and interest in CDE.
 LISTNUM Snapoutline \l 3 
Forbearance.  This Control Agreement and all rights and remedies hereunder are subject to the forbearance provisions contained in the loan agreements of each Secured Party. Notwithstanding anything in this Control Agreement to the contrary, the Secured Parties acknowledge that no actions may be taken under this Control Agreement until April ___, 2016, except under limited circumstances as described in the loan documents of each Secured Party.

 LISTNUM Snapoutline \l 3 
Notices of Adverse Claims.  If any person asserts any lien, encumbrance or adverse claim against the Pledged Interest or any of the monies therein, CDE will promptly notify Secured Parties and Investment Fund thereof.  

 LISTNUM Snapoutline \l 3 
Responsibility of CDE.   CDE shall have no responsibility or liability to Investment Fund for complying with any instructions provided by the Authorized Secured Party. CDE shall have no duty to investigate or make any determination as to whether a default exists under any agreement between Investment Fund and any one or more of the Secured Parties.  

 LISTNUM Snapoutline \l 3 
Other Agreement.  In the event of a conflict between this Control Agreement and any other agreement between CDE and Investment Fund or any conflict between this Control Agreement and that certain Amended and Restated Operating Agreement of NDC New Markets Investments XXXVIII, LLC, dated April ___, 2009, as amended (the “Operating Agreement”), the terms of this Control Agreement will prevail.  Provided however, nothing herein shall provide the Authorized Secured Party after foreclosure of the CDE Interest with any rights, interests or remedies greater than those possessed by Investment Fund under the Operating Agreement.  The State of Delaware shall be deemed to be CDE's location for the purposes of this Control Agreement and the perfection and priority of Secured Parties’ security interest in the Pledged Interest.

 LISTNUM Snapoutline \l 3 
Termination.  The rights and powers granted herein to Secured Parties have been granted in order to perfect their respective security interest in the Pledged Interest and are powers coupled with an interest and will neither be affected by the dissolution, termination or bankruptcy of Investment Fund nor by the lapse of time.  The obligations of CDE hereunder shall continue in effect until the respective security interests of the Secured Parties in the Pledged Interest have been terminated and Secured Parties each have notified CDE of such termination in writing.  

 LISTNUM Snapoutline \l 3 
Counterparts.  This Control Agreement may be executed in any number of counterparts, all of which shall constitute one and the same instrument, and any party hereto may execute this Control Agreement by signing and delivering one or more counterparts.

 LISTNUM Snapoutline \l 3 
Choice of Law.  The validity, terms, performance and enforcement of this Agreement shall be governed by the laws of the State of Washington.

[Signatures on following pages.]

IN WITNESS WHEREOF, the parties have executed this CDE Interest Control Agreement as of the date first written above.
INVESTMENT FUND:

White CEnter Investment Fund, LLC,
a Delaware limited liability company
By: HEDC New Markets, Inc.

Its: Non-Member Manager

By:


Name:


Title:

[Signature page for CDE]

CDE:

NDC New Markets Investments XXXVIII, LLC,
a Delaware limited liability company
By: HEDC New Markets, Inc.

Its: Non-Member Manager

By:


Name:


Title:

[Signature page for Senior Lender]

Senior Lender:

THE County of King,
a Washington municipal corporation
By:

Name:


Its:

[Signature page for Junior Lender]

Junior Lender:

Vong’s Brothers LLC, 
a Washington limited liability company

By:


Name:


Title:
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