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SUBJECT
Proposed Ordinance 2009-0446 authorizing the King County Farmland Preservation Program to use a newly revised form of restrictive covenants on lands enrolled or to be enrolled in that Program.  
FARMLAND PRESERVATION PROGRAM
The Farmland Preservation Program (“FPP”) officially began in November, 1979 when King County voters passed a $50 million Farmlands and Open Space Bond Initiative that authorized the sale of bonds to finance the purchase development rights on high quality farmlands.  The FPP is a voluntary program intended to permanently preserve farmland for agriculture or open space uses.  In selling their development rights, property owners grant the County the right to place covenants on their property that restrict its use and development.  The covenants are contained in an agricultural conservation easement known as the Deed Of and Agreement Relating to Development Rights (“Deed and Agreement”).  The Deed and Agreement is both an easement and a contract, as it places restrictive covenants on the property and imposes contractual obligations on both the property owner and the County. 
King County holds the development rights in trust on behalf of the County’s citizens.  The covenants are in perpetuity; they “run with the land” and remain in effect even if the property is sold, rented, bequeathed or annexed by another jurisdiction.  The covenants restrict the land to agricultural or open space uses, permanently limit the number of dwelling units and require that 95% of the property remain open and available for cultivation. Although the covenants do not require that the property be actively farmed, they do prohibit activities that would permanently impair the use of the property for agriculture.

During the mid-1980s, the County accepted offers to purchase the development rights on 12,600 acres.  Although most of the funds generated by the 1979 Farmlands and Open Space Bonds Initiative have now been spent, the County has continued to acquire farmland development rights using funds generated by the Conservation Futures levy as well as with federal and State funding.  Since 1987, development rights have been purchased on 489 acres and the development rights on 52 acres have been donated to the County.  An additional 121 acres have been acquired in fee.  Adding these acres to those acquired during the mid-1980s brings the total acreage of permanently protected farmland in King County to 13,337 acres.  

IMPETUS FOR CHANGES TO DEED AND AGREEMENT

Changing Nature of Agriculture:

Agriculture in King County has undergone significant changes since the FPP began in 1979.  Socioeconomic factors, such as 1) increased land prices and costs of living, 2) challenges in finding and providing for required labor, 3) potentially conflicting land use practices and 4) increased demand for water and water rights, all have potential adverse impacts on the long-term viability of farming in King County and the ability to keep FPP properties actively farmed.

While these forces present challenges to preserving and promoting King County’s farming tradition, other opportunities have emerged to promote local farming.  The demand for market crops and value-added products has increased dramatically and new means have emerged to allow farmers direct access to consumers throughout the Puget Sound area.  Additionally, recent changes to the King County Code have supported value-added processing and direct marketing of farm products.  However, farmers whose properties are subject to the original Deed and Agreement have not been able to take full advantage of some of the changes and opportunities.  The Agricultural Commission felt that the Deed and Agreement needed to be updated and revised in order to better promote and protect economically viable agriculture. 

The Commission’s Regulatory and Land Use Committee met with FPP and Agriculture Program staff for more than two years to discuss and update the FPP covenants.  The majority of the Committee’s work focused on the following questions and topics:

· How should agriculture be defined?

· Should the covenants require that the protected property be actively farmed?

· How can we keep preserved properties affordable by farmers?

· Should the covenants address water rights?

· Should there be a limit on the size of dwelling units?

· Should the covenants allow the processing and marketing of products that are not grown on-site?

· Criteria for allowing home industries and home occupations

· Should the covenants allow the on-site consumption of food items?

· Non-tillable surface restrictions

· Conversion of farmable areas to habitat uses

As the Committee developed its recommendations, they were passed on to the full Commission for their review and approval on September 11, 2008.
New Requirements for State and Federal Funding:

In 2005, the original Deed and Agreement was slightly modified to include requirements imposed by the use of federal funding to purchase farmland development rights.  This funding, available thought the Farm and Ranch Lands Protection Program (“FRPP”) administered by the Natural Resources Conservation Service, has become an important source of funding for the FPP.  

In 2006, the State of Washington initiated a Farmland Preservation Program that made State funding available for purchasing farmland development rights.  The State Farmland Preservation Program also requires that certain restrictions and contractual obligations be included in the easement that is placed on properties on which the development rights have been acquired using State funding.  Additionally, the federal FRPP has also changed their easement requirements beyond what was required in 2005.   

SUMMARY OF REVISIONS TO AGRICULTURAL CONSERVATION EASEMENT
King County’s Deed and Agreement had not been significantly altered or updated since it was drafted in the early 1980s.  The proposed revisions, outlined in the following table, would make the Deed and Agreement more compatible with current agricultural practices and marketing opportunities and are necessary in order to take advantage of State and federal funding:
	Subject
	Original Deed and Agreement
	Proposed Agricultural Conservation Easement
	Reason for change

	Use of the protected property
	Allows agriculture and open space uses.  Does not require that the property be farmed. 

Agriculture includes all forms of animal husbandry including zoos, kennels, and catteries.


	Allows agriculture and open space uses.  Does not require that the property be farmed, but farming is strongly encouraged.  Allows animal husbandry for agricultural purposes only. 


	Change emphasizes farming and informs Property owner that property should be farmed.  

Limiting husbandry to animals that serve an agricultural purpose prevents using the protected property for activities involving non-agricultural animals.

	Keeping the protected property in condition that is suitable for farming
	Not addressed.
	Must have an implemented Farm Plan or Dairy Management Plan by which the property is kept in a condition capable of supporting current and/or future commercially viable agriculture.


	Ensures that properties that are not being actively farmed are maintained so that they will be capable of supporting commercial agriculture in the future.  

	Site Plan
	Not addressed.
	A Site Plan showing the location of all improvements and pertinent property features is attached to the Agricultural Conservation Easement and is recorded along with it.  The area(s) where dwelling units and other structures are or will be located are shown on the Site Plan as the “building envelope(s).”  Written permission of the County is required in order to change the Site Plan.

Location in document: lines 30-33; lines 229-236 in reference to reserved dwelling units; lines 301-303 in reference to accessory dwelling units and agricultural employee dwelling units.


	Keeps dwelling units and other structures within a building envelope so that additional farmland is not needed for access roads or utility easements.  Requiring written permission to alter the Site Plan gives the County the opportunity to review proposed changes to ensure that they are consistent with the objectives of the FPP.

	Size of reserved dwelling units
	No limits on size as long as property is within the 5 percent non-tillable surface limit.
	Includes option to limit size of any new or remodeled dwelling unit to 150 percent of the median size of dwelling units in the Agricultural Production Districts.  (Current median size is 1,970 sq. ft., so limit would be 2,955 sq. ft. of living space.)


	Limiting the size of the improvement(s) will help keep the property more affordable in the future.

	Accessory dwelling units
	Not addressed.
	Allows one accessory dwelling unit (“DU”) per reserved dwelling unit.  Must be on the same lot as a reserved DU, size cannot exceed 1000 sq. ft.  Must be within a building envelope and shown on Site Plan.  Property with accessory DUs cannot be subdivided and sold separately.  They cannot be leased to the public-at-large.  The Property owner (property owner) must obtain the written permission of the County before adding accessory DUs.

 
	Original Deed and Agreement is unclear if a reserved DU also includes an accessory DU; this change provides clarification.   The construction/installation of accessory DUs to house family members such as elderly parents or adult children happens occasionally indicating the need for clarification on this issue. 

	Agricultural employee dwelling units
	Not addressed.
	Allowed with same limitations as in King County Code.  May only be used for agricultural employees who are employed to work on the property.  Must be within a building envelope and shown on the Site Plan.  Property with Agricultural Employee DUs cannot be subdivided and sold separately.  Must be removed if the property is no longer farmed.


	Farm worker housing is essential for many agricultural operations.  This change provides more opportunity for farm worker housing.  

	Subdivisions
	If the property is subdivided, the number of reserved dwelling units allocated to each subdivided parcel must be shown on the instrument creating the subdivision and on the deed to each parcel.
	If the property is subdivided, reference to the Agricultural Conservation Easement must be shown on the map of the altered property. The Site Plan showing the location of all reserved dwelling units must be recorded with the subdivision.  Subdivisions that create parcels that exceed the limit on non-tillable surface are prohibited. 


	These requirements ensure that all property owners are made aware of the Agricultural Conservation Easement and the number and specified locations of existing and future dwelling units in the Site Plan.  Preventing the creation of parcels that exceed the non-tillable surface limit ensures that all parcels will have adequate non-tillable surface allowance to support agricultural activities.

	Boundary Line Adjustments
	Not addressed.
	Boundary Line Adjustments (“BLAs”) that merge FPP with non-FPP property are prohibited.  BLAs that create parcels that exceed the limit on non-tillable surface are prohibited.  Reference to the Agricultural Conservation Easement must be shown on the map of the BLA and the Site Plan showing the location of all reserved DUs must be recorded with the BLA. Property owner must obtain written permission from the County before initiating a BLA.


	The original Deed and Agreement did not prohibit BLAs that merged FPP with non-FPP property and several such BLAs have occurred.  Staff are concerned that over time the line separating the FPP area from the non-FPP area will become difficult to distinguish.  Requiring that all parcels remain within the non-tillable surface allowance ensures that all parcels that are subject to the easement will have adequate non-tillable surface allowance to support agricultural activities.

	Sale of a portion of the property
	Not specifically addressed.


	If a portion of the property is sold, regardless of whether the property has been subdivided or its boundaries altered, the Site Plan showing the location of all reserved DUs must be attached to the deed to that portion and recorded with it. No portion of the property can be conveyed separately if it exceeds the non-tillable surface limit or if it would cause the remaining property to exceed the non-tillable surface limit.


	These changes are intended to prevent confusion in the future regarding the number and locations of reserved DUs and the available non-tillable surface allowance.



	Water Rights
	Not addressed.
	Documentation of water rights is attached to the Agricultural Conservation Easement and recorded with it.  The Property owner is required to retain all water rights necessary for present or future agricultural production and separating the water rights from the property is prohibited.  If the Property owner is unable to maintain the water rights and if they are under threat of abandonment, relinquishment, loss or forfeiture, the property owner shall convey ownership of the water rights to the County for County’s use in order to maintain the opportunity for commercial agricultural production on the property.  If the property is subdivided, a water right of sufficient quantity to support commercially viable agriculture must be allocated each parcel created by the subdivision.

	Water is essential for agriculture.  These changes prevent the water rights from being lost due to lack of use or from being knowingly separated from the property. 

	Processing and marketing activities
	Both are allowed, but only of crops or animal products that are produced on-site.
	Processing and marketing activities may include crops or animal products that are produced off-site if it helps to maintain the economic viability of other agricultural operations in King County and with the written approval of the County.  Processing and marketing activities must be secondary to the use of the property for agricultural production.


	This change greatly increases flexibility for processing and marketing activities.  It will allow farmers who do not have their own processing and/or marketing facilities to utilize those on other FPP properties.  It will also allow farmers to make full use of their processing and/or marketing facilities and will help them to expand and retain their customer base. 

	On-site consumption of food items
	Prohibits on-site consumption of food items.
	Tasting and sampling of food items is allowed for the performance of processing and marketing activities.


	This change benefits marketing and small-scale, value-added processing activities.



	Infrastructure and facilities (such as manure digesters and wind turbines) that support or enhance the agricultural use of the property
	Not addressed.
	Allows infrastructure/facilities that support/enhance the agricultural use of the property.  They must utilize agricultural products that are produced on-site, but may also utilize products or materials produced off-site.  Agriculture must remain the primary use of the property.  The installation of any infrastructure/facilities requires written permission of the County.


	This change will allow protected properties to utilize new and developing technologies that provide benefits to agriculture.  Manure digesters are an example of the technology this covenant addresses.  To maximize energy production from a digester, it may be necessary to aggregate waste products from more than one source. 

	Conversion of protected property to fish or wildlife habitat
	Prohibits non-agricultural uses that permanently impair the use of the soil on the property for raising horticultural or agricultural crops. 
	Conversion of property to fish or wildlife habitat is allowed provided that: (1) the conversion will directly benefit the agricultural use of the property and is approved in writing by the County; or (2) the area to be converted is designated in the baseline documentation as being available for such conversion.

	The FPP has had requests to permanently convert preserved farmlands to wetlands or other types of aquatic habitat. This change allows areas that have the potential to provide significant habitat value to be identified as available for conversion when the development rights are purchased so that the soils in these areas can be permanently altered for habitat purposes.  

	Home industries and occupations
	Not addressed.
	Permitted as a use that is subordinate to the agricultural use of the property.  Must abide by the covenants in the Agricultural Conservation Easement; must be owned and operated by the property owner or the farm operator and must remain within the building envelope as depicted on the Site Plan.  


	This change allows the property owner to supplement farm income with income from a home industry/occupation.  

	Hazardous materials
	Not addressed.
	At the time of acquisition, the property owner is required to warrant that there are no notices by any government authority of a violation or alleged violation of non-compliance or liability under any environment law relating to the operations or conditions of the protected property.  Also requires the property owner to further warrant that he/she has no knowledge of a release or threatened release of hazardous materials.  Property owner promises to hold harmless and indemnify the County against all claims and litigation pertaining to the release or threatened release of hazardous materials or connected with a violation of any environmental laws by the property owner or by a previous owner of the protected property.


	This change protects the County should there be any violation or alleged violation of environmental laws regarding the storage, use, release or disposal of hazardous materials on the protected property by the current or previous property owners. 

	Documenting property condition at time of acquisition
	Not addressed
	Adds requirement for documentation, including maps, photographs, surveys, etc., that show the condition of the property at the time the development rights are acquired, to be kept on file at King County’s offices.  
	Allows the original condition of the property to be established, helping the County monitor activities and making it easy to note any property alterations

	Resource mitigation or compensation sites,
	Not addressed
	Adds prohibition against resource mitigation or compensation sites, unless mitigating or compensating for impacts caused by the property owner.  
	Provides up-front clarification on this aspect of allowable uses of preserved properties.

	Activities damaging to soil or water quality
	Not addressed
	Prohibits the property owner from engaging in activities that may significantly damage soil or water quality on the property.  
	This prohibition is not made explicit in the current easement

	Non-tillable surfaces
	Limits non-tillable surfaces to 5 percent or less of the property’s area; naturally occurring non-tillable surfaces (rock-outcroppings, bodies of water) are excluded.  
	Excludes non-tillable surfaces created by roads or utility easements that existed prior to development rights acquisition or which are approved in writing by the County.  The property owner must also remove topsoil and use it elsewhere on the property before creating non-tillable surfaces.  

	This change clarifies the non-tillable surface limitation regarding roads and utility easements and ensures that topsoil will not be covered by non-tillable surfaces.   

	Open space uses
	Allows open space uses that conserve and enhance natural, scenic or designated historic resources and that do not permanently compact, remove, sterilize, pollute, or otherwise impair the use of the soil for agriculture.
	Limits such uses to passive recreation such as hiking, horseback riding, in-season hunting and fishing and other forms of recreation that do not require site modification to accommodate motorized, mechanical or electronic accessories, and that forms of developed recreation or recreation that adversely impacts the conservation purposes of the easement are prohibited.
	Clarifies the types of permitted and prohibited recreational uses

	Emergency actions
	Not addressed
	Property owner may undertake activities that are necessary to protect health, safety or prevent significant property damage or that are required by a governmental agency, provided that property owner makes a reasonable attempt to notify King County prior to taking such action.  
	Clarifies that in an emergency the property owner may take certain actions without the county’s approval.

	Ditches, drainage tiles, water conveyance and impoundment features
	Not addressed
	Allowance for ditches, drainage tiles, water conveyance and impoundment features to be lawfully installed, repaired and maintained to support and further enhance the agricultural purposes of the easement.
	

	Cultural sites
	Not addressed
	States the property owner must comply with applicable state and federal laws and must receive written consent from the County before doing any site alteration that would physically disturb a known cultural site that is included in the easement’s attached baseline documentation.  


	Ensure that that property owner will not knowingly or inadvertently violate any laws or statutes regarding known cultural sites, and that the County approves of the proposed alteration.

	Rights to the general public
	Not addressed
	Except as specified in the easement, the property owner is not granting, expanding or expending any rights to the general public.  


	Assures property owners that none of their property rights are being conveyed to the general public.


ATTACHMENTS
1. Proposed Ordinance 2009-0446 with attachments
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