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February 23, 2005
The Honorable Larry Phillips
Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Phillips:

Enclosed please find a report discussing the budget model used by the Office of the Public Defender (OPD) to develop the 2004 and the 2005 annual budgets and a motion approving a plan to provide indigent defense services to defendants who may not be assigned to an existing OPD contractor due to an ethical conflict of interest.  This report and motion are required by proviso contained within the 2005 Budget Appropriation Ordinance (15083).  
Of this appropriation $500,000 shall not be expended or encumbered until the Office of the Public Defender has submitted and the council has approved by motion a plan for provision of indigent defense services for cases that would otherwise be provided by the assigned counsel panel.  This plan shall include any workload methodology or model that would be used to implement the proposed plan and show how agency contracts are developed.  This plan should be submitted by January 14, 2005.
I apologize for the delay in transmitting the plan and the motion, but shortly before transmittal issues related to salary parity and concerns with the model were brought to my attention by defender agencies.  Those issues required additional analysis and are discussed in this letter.

Contracting and Funding Model Background
King County has contracted for indigent legal defense services for over 30 years.  For more than a decade, there have been four contractors:  Associated Counsel for the Accused (ACA), Northwest Defenders Association (NDA), Society of Counsel Representing Accused Persons (SCRAP) and The Defender Association (TDA).  These agencies provide legal defense services to defendants as independent contractors.  The county does not step into the relationship between an individual defendant and the defendant’s defense attorney(s).  The county does, however, retain the legal responsibility to monitor the quality of administrative, management and legal services provided by contract agencies and retain the liability to indigent defendants to ensure that agencies provide effective assistance of counsel as mandated under the United States Constitution and other laws.  The county is also required to pay a reasonable cost for these services.
For many years prior to 2004, the annual OPD budget was constructed using staffing and administrative budget numbers provided by the agencies.  In general terms, the OPD budget was a compilation of agency budgets adjusted for changes in caseload type and caseload distribution (the spread of any given caseload area among the agencies).  Construction of the budgets included items that applied to all agencies as a group (such as a cap on administrative percentages) and items that applied to specific agencies on a case by case basis (such as whether or not the county would approve a particular office space lease, or budget for the addition of an administrative staff position).  Historically, claims were made by agencies that the county did not wield this type of budgetary discretion uniformly.  The combination of individual agency budgeting decisions and county administrative discretion, agency by agency, resulted in county costs per case credit that were different for each agency, despite the fact that the work for any given case area and standards of performance were the same.  The new model was developed to standardize costs and to provide fairness, predictability, and a rationale for payment that applied equally to all agencies.
Two significant safeguards in existence in King County since 1988 enable the continued provision of effective assistance of counsel:  1) the Kenny salary plan was adopted to ensure that defender attorney job descriptions and salaries remain at parity with prosecutor salaries from year to year; and 2) caseload standards were promulgated to ensure that defender attorneys do not become overloaded with case assignments.  These safeguards are as integral to the new funding model as they were to the historic “budget compilation” model.  Unfortunately it was brought to my attention in the last couple of months that in recent years the prosecuting attorney salary scale has been modified—adding additional ranges.  This was never communicated to OPD and the result is that the Kenny scale has salaries which differ from the Prosecuting Attorney’s Office staff.  I have asked staff to evaluate the impact of the disparity and I plan to work with the agencies in a mutually acceptable manner to address it over the coming weeks.
Overview of New Budget and Funding Model
The new model was first used to develop the 2004 budget and agency contracts, and was subsequently updated for use in the 2005 budget and contracts.  The intent of the model is to create a common basis of budgeting and payment that is consistent across all agencies.  Major features of the new model are: 

· Two basic budgeting and payment points:

· a unique price per credit for each caseload area, which includes salary and benefit costs for all staff related directly to casework; and
· an administration/overhead rate per FTE that covers administrative staff and operations costs;
· Annual adjustment for COLA, Kenny salary scale, and attorney step increases; 
· Budget estimation by linking caseload standards to the annual projected caseload; and

· Rates paid per unit of work in each case area and per FTE for administration/overhead are common to all agencies.

We intend to continue to refine both the historic and the new assumptions that go into the model as we are able to research reasonable rates for each of the components.

It is important to acknowledge several significant changes in the criminal justice system landscape within the last two years that have caused financial stress to the defense agencies.  These changes are independent of the implementation of the new funding model and the county’s plan to contract for a new agency to cover ethical conflict of interest cases.  These changes are out of the county’s authority and control, but are important to note because they present additional fiscal challenges for the current defense agencies, irregardless of any funding model employed by the county.
1. The City of Seattle conducted a Request for Proposal (RFP) process and selected a single vendor to provide indigent defense services to defendants in Seattle Municipal Court (SMC) where previously there had been three providers.  This change, implemented January 1, 2005, removed the county as a pass-through contractor for SMC cases.  In addition to the loss of workload for the two agencies, the City contract carried with it a richer administration/overhead component than the King County services portion of the contract.  For two of the agencies, this resulted not only in an FTE loss but a significant loss in revenue to support fixed overhead costs as well.
2. King County District Court caseload has been dramatically reduced for 2005.  This caseload had already experienced a general decline but a recent Supreme Court decision and a projected change to the filing policies of the King County Office of the Prosecuting Attorney (OPA) created significant further reductions.  These reductions translate to a loss of staffing and overhead revenue in 2005 for the contractors.
3. Caseload related to complex litigation (aggravated murder, death penalty and some fraud cases) has been greatly reduced.  In January of 2004, there were 20 complex open cases in the complex litigation area.  By comparison, in January 2005 there were only nine open complex cases, and five complex cases are scheduled to conclude during the first quarter of 2005.  If no additional cases are filed, the complex litigation caseload in April 2005 will be only 20% of the complex caseload in 2004.
Offsetting these financial stressors is the decision of the Washington State Supreme Court in the case of Washington v. Andress, which ruled to change Felony Murder by Assault 2 and will result in over 100 cases eligible for new trials in King County Superior Court beginning in 2005.  The original decision was announced in April 2003 and the Supreme Court decision on retroactivity was announced in November 2004.  Upon the original decision, the King County Budget Office began a comprehensive planning process involving all criminal justice system components, including the Prosecuting Attorney’s Office, OPD, the Department of Adult and Juvenile Detention and Superior Court.  The result was a reserve fund specifically designated for Andress cases in the amount of approximately $6.5 million.  OPD has requested a supplemental 
appropriation of $1.5 million to provide representation for a total of 112 homicide cases, with $1.3 million planned for the costs of assigned counsel and the balance for experts and other support services.  The reserve fund amount was based upon workload analysis and will provide approximately $10,000 for each Andress-related case that a defender agency accepts.  This one-time funding will be available in 2005 only.  
Concerns regarding the Budget and Funding Model
Current agency directors have expressed some concerns regarding the funding model as follows:  
1. The mix of attorney levels concomitant to salaries shown in the model does not represent the actual numbers, by level, of attorneys employed by the agencies.  

This is true.  The agencies vary widely in their use of attorney resources.    The model serves to create a common funding basis for public defense attorney salaries and pays agencies salaries commensurate with the projected work level.  
2. The model is based upon an assessment of several types of information.  
The model construction began with an assessment of the workload within the public defense system.  In the felony area, the assessment divided the workload into case types, distinguishing homicide, sex/violence, fast track drug cases and the mainstream cases, which are the remaining cases within the system.
The Kenny job classifications were assessed and matched to the caseload qualification needs.  The Kenny job descriptions specifically describe the education, experience, job skills, job duties and independence required of each attorney classified at each level.
The model placed attorneys at workload and qualification levels and established salary step ranges.  The model was adjusted to increase the weight of experience necessary within a caseload type to give flexibility in agency personnel practices.  An example of this additional weight of experience is misdemeanors.  The Kenny job descriptions require misdemeanants to be represented by first year attorneys.  The model placed over 50% of the misdemeanor caseload at a much higher level (i.e., the maximum experience level is 12 years) for staff attorneys.  These staff attorneys are generally qualified to try homicide cases.  The model funds this way for two reasons.  First, the placement of experienced attorneys in the misdemeanor division is necessary to train younger attorneys.  Second, the felony caseloads are extremely demanding and to avoid attorney burn-out, each of the agencies as well as the King County Prosecutor’s Office provides a rotation of attorneys.   The model assumes that an attorney will spend two years in a felony division and one year in rotation.

Additionally, the model fully funds senior attorneys at their job classification.  These are attorneys who defend clients in complex litigation matters, which include aggravated murder, death penalty and significant fraud cases.  The funding for senior attorneys is blended into the overall felony allocation so these attorneys can perform work below their job classification and be available for a complex case, if one should arise.  
As mentioned previously, OPD is aware that there has been some loss of alignment between the salaries of public defense attorneys and the Prosecuting Attorney’s Office and has discussed this issue with attorneys from the agencies and with the Executive’s Office.  The Executive is committed to working to ensure the salary schedules reflect parity. 
3.
The model does not include parity or merit increases for non-attorney staff.  Clerical and professional support staff are not funded at parity with step increases.
The agencies vary widely in their support staff salaries.  In 1990, the King County Council addressed the issue of parity and specifically chose to establish parity only in the area of attorney salaries.  The issue of non-legal salary parity was revisited during the 2000 budget year based on a study that described the costs of elevating agency staff salaries.  The Council did acknowledge that staff salaries were low and set aside $99,000 annually for a period of four years, which the agencies were requested to put toward the increase in staff salaries.  
The model adopts the actual support staff salary levels at all agencies and places this amount in a larger pool of resources, which includes benefits, and averages this amount for distribution to the agencies.  The model has not adopted county salary scales as a budgeting assumption.  I am planning on giving agencies a one-time transitional funding amount to address lack of increase in this area.  We will work with the defender agencies during 2005 on a non-profit parity study, the results of which will be incorporated into the 2006 budget proposal. 
4.
Each agency is not funded for their actual administrative costs, such as rent.
The past method of budgeting (pre-2004) gave each agency a budget line item to pay for their actual rent.  The county also reviewed the rental agreements for the agencies and approved or disapproved the lease for budgeting purposes.
In 2004, when equitable distribution was adopted as a funding strategy, the actual costs of all administration and overhead, including all actual rent cost was pooled into a separate fund for administration and overhead.  This separate fund was averaged and allocated to the agencies proportionately based on their size.  In 2005, all actual rent increases were added into the administration and overhead budget pool.  Additional cost items in this category were granted a COLA, according to the county’s own internal budgeting method for administration and overhead COLA.  During 2005 we will work with the defender agencies to refine the funding model and the assumptions.  We anticipate developing a methodology for addressing reasonable costs, but we do not intend propose a strategy for funding actual costs.  
5.
The model does not fund benefits at the county level.
Historically, King County has not funded benefits for defense agency employees at parity with county employees.  This proposition was rejected by the Council in 1990, when salary parity was adopted as a funding basis.  However, two of the four agencies are spending close to the King County spending for benefits.  
Benefit levels in today’s private non-profit sector generally do not reach the level of government employment benefits and with my current healthcare initiative it is likely that King County benefits will change over the coming years.  Historically, the benefit levels at the agencies have varied widely.  This was solely within the purview of the agencies, rather than budget directives from the county.

For comparison value, a county employee who earns $50,000/year in salary would receive approximately $17,092 worth of benefits in 2004.  During 2004, the agencies varied between $15,191 and $6,241 in the costs of their benefits packages.  In budgeting for the entire system, OPD accepted the variance in costs and placed all currently used funds into a pool and divided the pool among the agencies, without requiring specific benefits expenditures.

Response to the Concerns of the Budget and Funding Model

OPD has considered the concerns of the budget and funding model.  There are areas that have been identified as weaknesses of the model that we agree to work on improving in 2005 and 2006.  However, we do recognize the financial situation that the four public defender agencies find themselves in and recommend that there be a one-time transitional payment to mitigate some of the impact of the funding model.
In 2005 the public defender agencies have been severely impacted by cuts in caseload, a reduction in complex litigation, and a sudden change in the way the City of Seattle contracts for Seattle Municipal Court defender services.  At the same time, the defender agencies realized that they had not been fully informed about the basic assumptions of the new funding model and began analyzing and questioning those assumptions.  All of these factors taken together have caused a reduction in funding that impacts the agencies’ base funding.  This is funding for items that cannot be rapidly adjusted or that do not expand and contract based on the amount of work available.  Examples would be their leased space or the rental of a copier.  Agencies have agreed to accept OPD’s business model and change their practices but they need time to identify and implement new strategies.
OPD will work closely with the four defender agencies to develop a realistic and sustainable funding model for 2006 and beyond. 
Overview of Proposal for Conflict of Interest Case Assignments
OPD maintains a panel of approximately 100 individual attorneys, called assigned counsel, to which conflict cases are currently assigned.  Panel members are paid on an hourly basis and extra payments are made for investigators, other necessary non-attorney staff and expert witnesses.  King County pays the panel attorneys for each hour worked on a case.  Most Washington State counties cap the amount that an attorney can bill for a case.  King County does not do this.
In 1970, King County started contracting with non-profit law firms that specialize in public defense cases only.  This policy decision was made based on the conclusion that the agency contractor model provides superior service to the clients and a structural assurance of quality to the county.  King County has remained committed to an agency contractor model of service delivery.  The proposal to contract with an additional assigned counsel agency furthers this idea, with the panel designed to be used only for those cases where all contract agencies are unable to accept a case because of a conflict of interest.

OPD would like the option to contract with an agency specializing in conflicts, a final decision on whether or not to pursue this option would be made at a later date.  OPD estimates that approximately 600 out of 900 cases would be able to be assigned to a conflicts agency.  This would create a small agency of approximately four attorney FTEs who would have support and clerical staff, supervision and administration.  This appears to be a viable size to provide effective assistance of counsel.  Each of the County’s current contract agencies started at this size.
The use of an additional agency has the potential to increase the quality of representation.  Currently, the OPD assigned counsel is generally a solo practitioner.  This causes coverage problems when the assigned attorney is in trial and another case has a hearing.  This inability to cover hearings causes case resolution delay for all parties and client dissatisfaction.  The conflicts defense firm will have multiple attorneys who are trained to work in the felony practice area and these attorneys will be able to provide substantive coverage, as is common practice in public defense.

It is anticipated that this shift to agency representation will also increase the amount of social work and investigation that is done in preparing a case.  Public defense contractors have investigators and social workers on staff to aid the attorneys in their cases.  Assigned counsel typically cannot afford to have this type of support staff.  To obtain support, an assigned counsel must make a case specific written request to OPD for assistance, which is often a barrier to use.  The current hourly rate for a panel attorney is $40-$50 per hour.
Through the King County public defense contracts, each agency is required to provide training to its attorneys.  Agency attorneys often receive specialized training that the assigned counsel panel attorneys are often not able to access.  The existence of a cadre of attorneys practicing in the same court provides the attorneys with an immediate source of advice, support and supervision.  This is invaluable in assuring a quality level of practice and maintaining the creativity that is necessary to practice quality defense work.
The proposed conflicts agency would specialize in the felony practice.  The attorneys would be present in court every day and would be very familiar with the day to day operational developments within the criminal justice system.  Currently, the assigned counsel panel attorneys do not specialize in a single area and they are not in court as often as the agency attorneys.

Under our public defense agency contracts, each agency has caseload standards and is limited in the number of cases that can be assigned to a single attorney.  The OPD Assigned Counsel Panel has no such limitation.  Each attorney can accept cases from several sources, therefore, OPD does not know the actual caseload of any assigned counsel attorney.  Another area of concern addressed by the proposal is the fact that assigned council may mix private and public practice, where public defense agency staff are prohibited from practicing law for profit.  The mixture of private and public practice is discouraged by all major policy organizations that address public defense issues.

OPD believes strongly that the shift to an increased reliance on contracting law firms and decreased reliance upon individual contractors will both improve the quality of coverage and the predictability of court processing of felony cases.  It will also improve the quality of representation for the clients served, as well as provide more support for the attorneys who are doing the work of public defense.
The current public defense agencies have raised the following issues with regard to the plan:
1.
The plan establishes a new agency that will eventually want to receive a guaranteed case flow, which will take cases from the existing four agencies.
The agency is currently designated as a conflicts agency.  It will be working under the same contract as all other agencies.  Each contract has a projection for the number of cases, which the agency uses to manage the workload.  However, the county is not guaranteeing any agency a minimum workload.  
2.
Plan implements a “Grant County Model” that offers the new agency a flat rate from which they will have to pay for all costs, including experts.

The new agency will work under the same workload projections model that the other agencies use.  King County does not have a flat rate system, but funds our agencies based upon an FTE workload calculation (and has done so since 1988).  Such is also the case for the 2005 proposal.  As noted above, assigned counsel are not paid on a flat rate or capped at a maximum rate.  Rather, they are paid for every hour that they bill the county for work on a case.

There are two types of flat rate systems currently used by other counties in Washington State.  The first type is a flat rate per case type used by Walla Walla County as well as others.  In these counties, an individual assigned counsel (not an agency) is paid a flat rate for any felony, no matter how little or how much work is required by the case.  These attorneys do not work solely as assigned counsel.  They accept private cases as well as assigned cases.  The potential problem with this system is that the attorneys do not have sufficient resources to handle cases involving many hours and publicly assigned cases often take a backseat to the privately retained cases, which are more lucrative.

The second type of flat rate system is the one used by Island County, in which the county pays a flat amount per year and requires the contract attorney to handle all felonies that are assigned.  The flat rate is not related to the workload and if there is an increase in the number or type of cases filed, the attorney is expected to handle it within the resources given.  The failure to connect workload to the price paid is the primary detriment of a flat rate system.  For these reasons, King County does not use a flat rate system.  
The FTE funding for the conflict agency is identical to other agencies.

It is also important to note that current contracts allow an agency to request additional resources for extraordinary cases.  These are cases that involve a greater need for resources because of the complexity of the factual allegations or novel legal issues.  Each agency in King County applied for exceptional case funding during 2004 and received additional resources as needed to handle the extraordinary cases.  The projections include additional case credits to meet these requests for additional funding.

King County has been committed to providing a non-profit based system for public defense services for over 34 years.  OPD has sought to standardize the funding basis and the quality of defense services, allowing independence of the contractors to manage their business while also providing a clear and equitable basis for budgeting.  The plan to add an additional agency to handle conflicts cases is consistent with our history and policies, and helps to ensure quality services for clients.  

If you have any questions, or need additional information, please feel free to contact Jackie MacLean, Director of the Department of Community and Human Services, at 206-296-7689.

Sincerely,

Ron Sims

King County Executive

Enclosures

cc:
King County Councilmembers



ATTN:  Scott White, Chief of Staff




  Shelley Sutton, Policy Staff Director




  Rebecha Cusack, Lead Staff, BFM Committee




  Anne Noris, Clerk of the Council


Steve Call, Director, Office of Management and Budget


Jackie MacLean, Director, Department of Community and Human Services (DCHS)

Anne C. Harper, The Public Defender, Office of the Public Defender, DCHS

David Chapman, Associated Counsel for the Accused


Eileen Farley, Northwest Defenders Association


Anne Daly, Society of Counsel Representing Accused Persons


Robert Boruchowitz, The Defender Association

