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SUBJECT

Proposed Ordinance 2015-0193 would authorize the Executive to execute revised interlocal agreements between King County and jurisdictions within King County for electronic fingerprint capture equipment services funded by the Regional Automated Fingerprint Identification System (AFIS) levy.

SUMMARY

AFIS provides expert fingerprint identification services to criminal justice agencies throughout King County. Some of the primary tools used to capture electronic fingerprints are Livescan devices and, more recently, handheld Mobile ID devices. Agreements for conditions of use were authorized in August, 2014, by Ordinance 17865, although Livescan devices have been used by police agencies within the County for a number of years. 

While many partners signed the agreement authorized by Ordinance 17865, some entities requested changes to the indemnification language. This Proposed Ordinance would enable the County to execute revised agreements addressing those requests, with one version for cities that contract with the King County Sheriff’s Office for services and one version for other jurisdictions. Entities who have already signed contracts would be offered the option to sign the revised agreement.

BACKGROUND

The AFIS program is funded by a countywide levy and managed by the Regional AFIS Program in the King County Sheriff’s Office. The AFIS levy supports systems and the technology to collect, search, and store fingerprints and palmprints in an electronic database. Since its inception 27 years ago, AFIS has identified thousands of suspects, assisting in the apprehension of criminal suspects and confirming the identity of individuals who are detained or booked into jail.  




AFIS Equipment  The AFIS Program has a network of Livescan devices (fingerprint capture stations) used to capture high quality fingerprints and transmit them electronically to the AFIS database for fast identification. The information is immediately available for search in the local AFIS system and for transmittal to the state and federal identification systems. It is used by both police agencies and correctional facilities (for booking into county jails). Positive identification of individuals prevents them from evading warrants, hiding criminal records, or being held wrongfully for others’ warrants. The data is also used to update state and federal systems, so that courts, law enforcement, and licensing agencies have access to the most current criminal history record information possible (for criminal and background investigations, warrant checks, and sentencing determinations).

The AFIS Program has 48 active Livescan capture stations located throughout the county, 25 of which are also capable of electronic palmprint capture. In 2013, ninety-nine percent of King County’s approximately 82,800 records submitted to the AFIS database were captured and transmitted electronically. The remaining fingerprint records were from inked print submissions. The cost of a Livescan device varies between $10,000 to $30,000 depending on the features it offers, such as palm printing capabilities. 

Other equipment used for fingerprinting are handheld Mobile ID devices. Mobile ID allows officers in the field to perform an AFIS search using a handheld wireless device. The officer can then make a fast and informed decision to book or to release a subject while remaining on patrol. The prior six-year AFIS levy included a Mobile ID pilot project. The current six-year levy establishes a $1.5 million mobile fingerprinting reserve to provide funding to purchase devices to continue that initiative. Mobile ID devices cost $1,150 each. The AFIS program is in the process of distributing 250 new Mobile ID devices to police agencies throughout the county as cities sign the interlocal agreements for their use. 

Agreement History Livescan devices have been in use by police agencies in the county since 1999. Mobile ID devices have been piloted since 2011. AFIS Program staff report that there were no problems with the jurisdictions during this period of time, but that the planned deployment of additional Mobile ID devices presented a good time to formalize the conditions of use of AFIS equipment with the user jurisdictions. According to the AFIS Program, the terms of the proposed ILA reflect existing practices with the jurisdictions. 

In developing the original agreement, the AFIS Program surveyed a sampling of jurisdictions and largely incorporated their feedback into the agreement. The agreement was signed by 19 cities, the Port of Seattle, the University of Washington, and Sound Transit. 

Subsequently, a few agencies raised concerns with the indemnification language of the agreement. First, four cities that contract with the Sheriff’s Office for law enforcement services were concerned that the indemnification language would override the language in their existing ILAs for law enforcement services. Attachment A to Proposed Ordinance 2015-0193 contains a revised interlocal agreement to address that concern. Second, three non-contract cities raised different concerns about indemnification; negotiation over those concerns resulted in the revised interlocal agreement that is Attachment B to the proposed ordinance. According to AFIS staff, the entities that raised concerns with the language are satisfied with the proposed revisions.

ANALYSIS

General Terms of ILA  The stated purpose of the ILA is to establish the terms under which Livescan and Mobile ID equipment, which the County approves for placement in the agency, will be used and maintained. 

Essentially, the user agency is required to use and maintain the equipment in accordance with AFIS Program policies for proper placement and operation of the equipment by trained personnel. The County agrees to pay for delivery, installation and maintenance. The user agency agrees to pay for certain other costs such as costs for damaged or lost equipment. There are termination provisions, including in the event of reduction in levy funding. The County is not liable for loss of any data. 

As stated above, AFIS Program staff reported that the terms of the proposed ILA reflect existing practices with the jurisdictions. The indemnification provision is discussed further below.

Indemnification In the original agreement approved by Ordinance 17865, the user agency agreed to indemnify the County for claims arising out of or in any way relating to installation, maintenance or use of the County’s fingerprinting equipment including any claimed violation of any person’s civil rights.

The Agency shall indemnify, defend and hold harmless the County and its officers, agents, and employees, or any of them, from any and all claims, actions, suits, liability, loss, costs, expenses, and damages of any nature whatsoever, by reason of or arising out of or in any way relating to the installation, maintenance or use of the County's FP Equipment including any claimed violation of any person's civil rights. ...

Contract jurisdictions (Attachment A) - The proposed revision for KCSO contract jurisdictions changes the indemnification language to resemble the hold harmless  language contained in the KCSO contracts with cities for law enforcement services. This change responds to the concern expressed by some contract cities that the AFIS ILA would override their police services ILAs. 

The changes in the AFIS ILA for KCSO contract jurisdictions would be as follows:
· There is an added corresponding provision wherein the County indemnifies the City for the County’s negligent acts or omissions.
· Indemnification for both parties is limited to negligent acts or omissions.
· Covered acts or omissions include any relating to or arising out of the agreement, instead of for the “installation, maintenance or use” of the fingerprinting equipment. 

Compared to the AFIS ILA language that the Council approved in Ordinance 17685, the proposed language with its negligence standard offers much less protection against acts by the other party and adds responsibility for negligence on the part of the county. However, it is consistent with how the county approaches its law enforcement services contracts.

Non-contract jurisdictions (Attachment B) - The language change for non-contract jurisdictions likewise represents a greatly reduced standard for indemnification, from complete transfer of all liability to users regardless of negligence by the county to indemnification that excludes “injuries and damages caused by the negligence or willful misconduct of the County, its officers, or employees.”  However, Risk Management staff indicated that most of King County’s agreements with municipalities have equal sharing of liability based on a negligence standard, as can be seen in the KCSO law enforcement services contracts. Therefore, the negligence standard is consistent with County interlocal agreements in other areas.

As noted above, Livescan devices have been in use by police agencies in the county since 1999 and Mobile ID devices piloted to some jurisdictions since 2011. AFIS Program staff report that there have been no problems with the jurisdictions during this 15-year time span. 

Financial Impact  The fiscal note (see Attachment 3) states that the ILA does not require any new appropriation. All current year expenditures resulting from the ILA have been appropriated, and out-year expenditures accounted for in the financial plans. The cost of the equipment is funded by the AFIS levy, in accordance with the 2013-2018 AFIS operational and levy plan.[footnoteRef:1]  [1:  The levy is estimated to generate approximately $118.9 million over the six years at approximately $20 million per year.] 


[bookmark: _GoBack]The proposed ILA was reviewed by the Prosecuting Attorney’s Office (PAO), Council’s legal counsel and the County’s Risk Manager. Of note, the language of Proposed Ordinance 2015-0193 authorizes the execution of agreements for non-contract jurisdictions by name, “including the cities in King County who do not contract with the sheriff’s office for police services, the Port of Seattle, the University of Washington and Sound Transit.” The language can be interpreted as including, not being limited to, the named entities. For example, the county could use this agreement with the SCORE facility, which is still reviewing the agreement. 
 
INVITED:

· Carol Gillespie, AFIS Regional Manager, King County Sheriff’s Office

ATTACHMENTS
1. Proposed Ordinance 2015-0193, with Attachments A and B
2. Transmittal letter
3. Fiscal note
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