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Metropolitan King County Council
Budget and Fiscal Management Committee
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	5
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	December 7, 2016




SUBJECT

Proposed Ordinance 2016-0119 would accept an agreement between King County and 4Culture on the administration and governance of the Preservation Action Fund (PAF), which is a component of the Building For Culture program.

SUMMARY

In late 2015, the Council adopted three ordinances[footnoteRef:1] to initiate the Building For Culture program,[footnoteRef:2] a partnership between King County and 4Culture that used bonds backed by the hotel-motel (lodging) tax to provide support to new and existing cultural facilities.  [1:  Ordinances 18179, 18180, 18181]  [2:  The concept for the Building For Culture program was approved through Motion 14406] 


Building For Culture included a $2 million Preservation Action Fund (PAF)[footnoteRef:3] that requires Council approval of an agreement with 4Culture prior to implementation.[footnoteRef:4] Proposed Ordinance 2016-0119 would accept the required agreement between King County and 4Culture so that 4Culture could begin implementation of the PAF.  [3:  Motion 14406, Attachment A]  [4:  Ordinance 17941 Section 74 P1 as amended by Ordinances 18179 and 18259] 


As proposed in the agreement (Attachment A to Proposed Ordinance 2016-0119), the PAF would be managed by 4Culture in collaboration with Historic Seattle.[footnoteRef:5] The program would be operated outside Seattle: in unincorporated areas, in cities that have their own preservation programs, and in the 20 cities that contract with King County’s Historic Preservation Program. [5:  Historic Seattle is a public development authority, chartered within the City of Seattle ] 


Under the proposed agreement, Historic Seattle would purchase a historic property identified by the PAF Advisory Team[footnoteRef:6] as a priority, coordinate needed repairs and renovation, place a historic easement on the property, and then market and sell the rehabilitated property. At that point, Historic Seattle would return the proceeds from the property sale to 4Culture to be used for future PAF projects.  
 [6:  4Culture, Historic Seattle, King County’s Historic Preservation Program, and WA Trust for Historic Preservation] 


BACKGROUND 

On July 27, 2015, the Council approved a partnership between King County and 4Culture to create the Building For Culture program, a “bond financed arts, cultural heritage and preservation capital program to build, maintain, expand, preserve and improve new and existing cultural facilities."[footnoteRef:7] The program was to be administered by 4Culture and to be funded through a bond sale backed by a portion of King County’s lodging tax.[footnoteRef:8]  [7:  Motion 14406]  [8:  Ordinances 18179, 18180, 18181] 


The Building For Culture program, as approved by the Council, has three components: 

· Arts, Cultural & Heritage Program. This fund was used for nonprofit arts, heritage and cultural organizations and eligible public agencies to fund capital costs related to acquisition, construction, or remodeling. 

· Preservation Program. This fund was opened to owners of national-, state-, or local-designated or eligible landmark properties to fund costs related to acquisition, stabilization, rehabilitation or restoration. Funding through this program required a one-to-one match from the applicant.  

· Preservation Action Fund (PAF). As described during the Council’s deliberations on the Building For Culture program, “this fund provides direct funding for the acquisition, stabilization, or redevelopment of significant but endangered historic properties. This targeted, project-based fund would be managed by King County Preservation Program, 4Culture, and Washington Trust for Historic Preservation through the establishment of a Preservation Action Fund Advisory Committee and only properties outside the City of Seattle would be eligible.” During these deliberations, it was noted that “the Preservation Action Fund follows a separate process.”[footnoteRef:9] The PAF was included as a $2 million project in the list of Building For Culture projects to be funded. [9:  Staff report dated November 12, 2015, for Proposed Ordinance 2015-0469] 


Requirement for PAF Agreement. When the Council appropriated funds to implement the Building For Culture program, it added a proviso requirement[footnoteRef:10] that the PAF could not be implemented until the Council approved the agreement. The proviso read: [10:  Ordinance 17941 Section 74 P1 as amended by Ordinances 18179 and 18259] 


P1 PROVIDED THAT: 
	Of this appropriation, $2,000,000 shall be expended or encumbered solely for the preservation action fund.  Of that amount, funds shall not be expended or encumbered until the executive transmits an agreement between the county and 4culture on how the preservation action fund will be administered and governed and a ((motion)) ordinance[footnoteRef:11] that approves the agreement, and the ((motion)) ordinance is passed by the council.  The ((motion)) ordinance shall reference the subject matter, the proviso's ordinance, ordinance section and proviso number in both the title and body of the ((motion)) ordinance.  The executive must file the ((motion)) ordinance required by this proviso by February 16((1)), 2016,[footnoteRef:12] in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers, the council chief of staff, the policy staff director and the lead staff for the budget and fiscal management committee, or its successor.[footnoteRef:13] [11:  Ordinance 18259 changed this requirement from a motion to an ordinance.]  [12:  Ordinance 18259 changed the due date from February 1 to February 16, 2016]  [13:  Ordinance 17941 Section 74 P1 as amended by Ordinance 18179] 


Proposed Agreement. Proposed Ordinance 2016-0119 includes the proposed Agreement for administration and governance of the PAF between King County and 4Culture.[footnoteRef:14] The Agreement would allow the program to be operated as follows: [14:  Attachment A to Proposed Ordinance 2016-0119] 


· Purpose. The Agreement notes that 4Culture would enter into a further agreement with Historic Seattle to implement the PAF. (§ 2)

· Term. The Agreement would be in effect for at least as long as taxable bonds from the Building For Culture program are outstanding. After the taxable bonds are no longer outstanding, either of the parties can cancel the Agreement with 60 days written notice, with or without cause. (§ 3)

· County Responsibilities: Funding. The County would provide bond financing for the Building For Culture program and would transfer the funds for PAF to 4Culture once the following conditions are met:
· Finalization of an agreement between 4Culture and Historic Seattle regarding PAF administration; and
· Confirmation by 4Culture that Historic Seattle has the legal authority needed to administer PAF projects outside the City of Seattle. (§ 4.1)

· County Responsibilities: Landmark Compliance. The County is to confirm that all PAF projects meet landmarks criteria. (The Definitions section of the Agreement (§ 1) references K.C.C. 20.62.070, the County’s landmarks designation procedure under the Landmarks Commission, as the definition of a landmark. (§ 4.2)

· 4Culture Responsibilities. 4Culture would agree to keep the $2 million in PAF funds in a separate account and to spend it only on PAF projects. In addition, 4Culture would:
· Provide fiscal management for the PAF;
· Identify projects for PAF funding;
· Review PAF projects;
· Negotiate an agreement with Historic Seattle about program management;
· Monitor Historic Seattle’s compliance; and
· Assist with marketing and outreach. (§ 5)

· Project Selection. The Agreement references a process (included as Exhibit B) through which projects would be evaluated and selected for funding. (§ 6) That process would include the following criteria and steps:
· Projects must save and preserve a threatened building or site of historic or architectural significance;[footnoteRef:15] [15:  As defined in Exhibit B to the Agreement, this means that any selected project must be: a King County landmark, a designated landmark in a suburban city with which King County has an interlocal agreement to provide landmark services; a landmark in a city that has its own preservation program (other than Seattle); or be eligible for landmarking in one of these jurisdictions, in which case the King County Historic Preservation Program will administer the landmarking process.] 

· The members of the PAF Advisory Team (4Culture, Historic Seattle, King County’s Historic Preservation Program, and WA Trust for Historic Preservation) must reach consensus, or 4Culture can choose; and
· The PAF Advisory Team will evaluate the feasibility of each proposed project based on historic preservation, public benefits, economic viability, ability to sell property after rehabilitation, economic development benefits, and ability to build partnerships and leverage resources. (Exhibit B to Agreement)

· 4Culture/Historic Seattle Agreement. As noted above, 4Culture would enter into an agreement with Historic Seattle for Historic Seattle to acquire, rehabilitate, and sell selected properties. The agreement will require Historic Seattle to:
· Maintain required insurance, financing, and project management;
· Establish the appropriate legal authority to: (1) operate outside Seattle; (2) operate in unincorporated King County; and (3) operate in any other cities with PAF projects;
· Place a preservation easement on each PAF property and hold it in perpetuity; 
· Market and sell each rehabilitated property; and
· Return all proceeds from the sale to 4Culture for future PAF projects. (§ 7.1)

· Required Language. All agreements related to the PAF must include language ensuring consistency with the Building For Culture Agreement and the County’s nondiscrimination policies. (§ 7.2) 

· Compliance with Landmark Regulations. 4Culture would agree to ensure that landmark nominations are submitted and that all PAF projects comply with relevant landmark requirements. (§ 7.4)

· Reporting. 4Culture would agree to submit an annual report to the Executive and Council, to allow the County access to its records as needed for auditing purposes, and to submit an annual certification as to its compliance with this Agreement. (§ 8)



ANALYSIS

Proposed Ordinance 2016-0119 transmits the required agreement to implement the PAF program. Analysis of the proposed agreement identified several issues:

· Approval of agreement. The original proviso language, as amended, (see description above) requires the Council to “approve” the agreement. However, Proposed Ordinance 2016-0119, as transmitted, would have the Council “accept” the agreement. Amendments 1 and T1 would change the language in the ordinance to match the language in the proviso requirement.

· Historic Seattle’s ability to work outside Seattle. The PAF, as proposed, would operate outside Seattle. However, Historic Seattle is chartered to work within the City of Seattle. In response to questions about Historic Seattle’s ability to deliver services related to the Preservation Action Fund outside the City of Seattle, the agency’s law firm, Pacifica Law Group, provided a letter (see Attachment 4 to this staff report) that outlined the steps Historic Seattle would need to take to be able to provide services outside Seattle.

The letter notes that, “Historic Seattle’s Charter authorizes it to conduct activities outside of the City of Seattle where the City Council determines that such activities ‘will further the purposes of [Historic Seattle]’ and where the governing body of the jurisdiction in which Historic Seattle intends to perform such activities consents by agreement with the City.” The letter goes on to note that:

“In sum, in order to provide the Services, the City of Seattle, by ordinance, should confirm that the Services further the purposes of Historic Seattle and must authorize the Mayor to enter into an agreement with the jurisdiction in which Historic Seattle proposes delivery of the Services. If Historic Seattle anticipates delivery of the Services in more than one jurisdiction, the ordinance could provide the Mayor (or other delegate) with authority to enter into such an agreement with more than one jurisdiction. In our opinion, the City may accomplish all of the above in one ordinance. In addition, the jurisdiction in which Historic Seattle wishes to provide the Services must also provide its consent via an agreement with the City of Seattle. Following full execution of any such agreement, Historic Seattle may provide the Services in the jurisdiction.”

Because these procedures have yet to happen, the updates to the agreement that are part of Amendment 1 would require confirmation “to the County” by 4Culture that Historic Seattle has or will have the appropriate legal authority to administer projects outside the City of Seattle.

· Disposition of properties. The PAF, as proposed, would not be a revolving loan program for existing owners of historic properties. Rather, properties proposed for renovation under the program would be purchased by Historic Seattle (following the steps described above as necessary for Historic Seattle to in any given jurisdiction), renovated by Historic Seattle, and then sold. Historic Seattle would retain a permanent historic easement on the property, and would return the sales proceeds to the PAF program to be used for future projects. 

The nature of the program and the way in which properties would be treated (that is, purchased by Historic Seattle, renovated, and then sold, rather than funds being granted to existing owners) is a policy decision for the Council.

· Permanent easement. The agreement requires Historic Seattle to place a preservation easement on each PAF property and hold the easement in perpetuity. Because the agreement would place this requirement on an entity (Historic Seattle) other than either King County or 4Culture, the agreement language as updated by Amendment 1 would include the requirement that each easement must be “substantially in a form approved by the County after review by the Office of the Prosecuting Attorney.” This language, which was developed in consultation with legal counsel, would ensure internal legal review of the permanent easement applied to each PAF property.

AMENDMENT

Amendment 1 would make changes to the underlying ordinance and the transmitted agreement.

To the ordinance, the amendment would:

· Add a Findings section to clarify that historic preservation can result in tourism promotion benefits, citing as examples, long-standing historic and architectural heritage preservation in Pioneer Square and the Pike Place Market, and would note that the Preservation Action Fund will make it possible to provide similar public benefits in additional communities in King County.

· Make a slight language change to reflect the fact that the underlying proviso, as amended, requires the Preservation Action Fund agreement to be “approved” rather than “accepted” by the Council. 

To the agreement, the amendment would replace the transmitted agreement with an amended agreement that includes technical clarifications, specifically clarifying that: 

· All projects funded must meet the requirements of the underlying funding source;

· Historic Seattle must demonstrate its ability to work outside the City of Seattle; and 

· The form for the preservation easement to be used by Historic Seattle must be approved by King County following review by the Prosecuting Attorney’s Office.

Title Amendment T1 would conform the title to the ordinance as amended by Amendment 1.


LINKS

4Culture: http://www.4culture.org/ 

Historic Seattle: http://historicseattle.org/ 

King County Historic Preservation Program: http://www.kingcounty.gov/property/historic-preservation.aspx 

ATTACHMENTS

1. Proposed Ordinance 2016-0119, including Attachment
2. Amendment 1, including Attachment updated November 22, 2016
3. Title Amendment 1
4. Letter regarding Historic Seattle by Pacifica Law Group, Dated April 13, 2016
5. Fiscal Note
6. Transmittal Letter

INVITED

1. Jim Kelly, Director, 4Culture
2. Christie True, Director, Department of Natural Resources and Parks
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