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Subject: 

An ORDINANCE amending the county’s affirmative action plan requirements and amending Ordinance 12014, Section 18 and Ordinance 12498, Sections 1 and 4 through 7 and repealing  Ordinance 9088, Section 3. 
Summary:

Proposed Ordinance 2007-0293 would amend K.C.C. 3.12.180 to revise the current requirements for the submittal dates and contents of the county’s affirmative action plan. The proposed ordinance also repeals 3.12.185 and makes amendments to Ordinance 12498, Sections 1 and 4 through 7 so that references to obsolete reporting requirements are removed from code. Lastly, the proposed ordinance would make technical changes to update the code to reflect changes in current law and to conform to current drafting standards for county code. 
Background:

Requirement for Affirmative Action Plan. The county is required to develop and implement an affirmative action plan pursuant to (K.C.C. 3.12.180) and pursuant to federal funding requirements. As described by the United States Department of Labor, an affirmative action program is a management tool designed to ensure that qualified applicants and employees are receiving an equal opportunity for recruitment, selection, and advancement. A central premise underlying affirmation action is that, absent discrimination, over time an employer’s workforce, generally, will reflect the gender, racial, and ethnic profile of the labor pool from which the employer recruits. 

As required under federal contract requirements, the county must prepare an affirmative action plan with several key components. The plan must include detailed quantitative analysis to evaluate whether women and persons of color are being employed at a rate to be expected given their availability in the labor force. The number of women and persons of color with the requisite skills available in the labor force is estimated using data from the United States Census Bureau for King County.

According to federal requirements, in instances where women and persons of color are not being employed at the rate to be expected, placement goals must be established. Placement goals are equal to the labor force availability rate. Placement goals are not quotas. The purpose of a placement goal is to establish a benchmark against which the demographic composition of the employer’s workforce can be compared in order to determine whether barriers to equal employment opportunity exist within particular job groups. They are often viewed as a tool for measuring progress towards achieving diversity. 

Under federal contract requirements, detailed “action” plans must also be developed to address areas where under representation exists. 

Relationship to Initiative 200. In 1998 state voters approved I-200.  The initiative amended RCW 49.60 and reaffirmed the prohibition of discrimination as well as the granting of preferential treatment on the basis of race, sex, color, ethnicity or national origin in the operation of public employment, education and contracting.  

In response to the initiative, the County ceased using affirmative action tools that could be construed as providing preferential treatment.  These tools included selective certification, supplemental affirmative action recruitment, targeted internships and targeted apprenticeships for women and minorities.  However, concurrent general and targeted recruitment is allowable under I-200 as well as any actions that must be taken to establish or maintain eligibility for federal programs.  As reviewed by the Prosecuting Attorney’s Office, the proposed ordinance is consistent with I-200 and other applicable state and federal laws. 

Analysis of Proposed Ordinance 2007-0293

The proposed ordinance establishes reporting requirements for the county’s affirmative action plan. Consistent with past plans, only executive branch departments are required to participate in the affirmative action plan. The proposed ordinance includes significant changes to the reporting requirements in the county code for the affirmative action plan. However, in many cases, the proposed changes would codify requirements for types of data that have been reported in previous affirmative action plans. Codifying the data is intended to result in the reporting of consistent information in future years and thus allow for better trend analysis. Many of the code changes are similar to the federal contract requirements. The analysis that follows discusses each of the significant changes to the existing county code requirements for an affirmative action plan. 

The Executive supports the proposed ordinance. Executive staff has reported that all of the reporting requirements can be met using existing resources.

Summary of Significant Changes Proposed in 2007-0293

· Five year plan period with annual progress reports. Currently, the Executive is required to transmit a plan to council every two years for approval. The proposed ordinance seeks to expand the plan period to five years for several reasons. First, census data upon which the key components of the plan rely is only updated every 10 years. Furthermore, the existing two years time period does not provide a sufficient period of time to measure results. Finally, a five-year year reporting cycle will allow the Executive’s Diversity Services program to allocate more time to monitoring and implementation activities rather than preparing the plans. 

· Annual due date of June 1 with an effective date of January 1. The proposed June 1st due date gives Council plenty of time to review the plan. The current due date of November 30 often means that the Council receives the affirmative action plan when it is addressing the backlog of legislative proposals that could not be addressed during the budget period. 

· The proposed ordinance would require annual progress reports. The executive branch has prepared annual progress reports in the past, although there has not been requirement in code to do so. This requirement is also consistent with federal contract requirements for internal reporting on a scheduled basis. 

· Detailed implementation plans by year for each department. The proposed ordinance will require a listing of activities that will be done to meet affirmative action goals and to promote opportunities for persons with disabilities. As proposed in the ordinance, implementation plans are to be included in the affirmation action plan submitted to Council. Past affirmative action plans indicated implementation plans would be developed after the affirmative action plan was approved by council.  Developing an implementation plan is consistent with federal requirements for “action oriented programs.”

· Data of the race and gender of the county work force. The proposed ordinance requires the executive to compare the King County executive department workforce by job group to the labor force availability determined using census data. Prior plans have included this data, although not specifically required in county code. Data on race and gender is required as part of the affirmative action plan under federal contracting requirements.

· The number of persons with disabilities by department and job group and the number of positions for which an accommodation is granted. This information is valuable is determining the diversity of the county as it relates to persons with disabilities. This information was reported in the 2005-2006 affirmative action plan, but was not required in code. Federal contract requirements do not require data on persons with disabilities.

· Data on discrimination complaints. The proposed ordinance would require summary data on discrimination complaints. Although this information is not currently required to be reported as part of the affirmative action plan, general statistics have been included in recent plans. Federal contract requirements do not require reporting of discrimination complaints within the affirmative action plan. 

· Data on hiring rates by race and gender. The proposed ordinance would require data on hiring rates by race and gender. While not required by code, the 2005-2006 plan did provide information on the number of people hired by in each job group and department by race. There is not a specific requirement to report data on hires under federal contract requirements. 

· Placement Goals. The proposed ordinance would require the affirmative action plan to include placement goals. The placement goal for the job group would be defined as the labor force availability rate. As discussed in the background section of this staff report, placement goals are not quotas and are required by federal contract requirements. The proposed ordinance would also require an analysis at the end of the plan period on any placement goals that were not met. All recent affirmative action plans submitted by the executive have included placement goals. 

· Data on salary ranges by race and gender. The proposed ordinance would require the affirmative action plan to include data on the race and gender make-up of the salary ranges for King County employees. Data would also be provided from the United States Census Bureau on the race and gender of income brackets in King County overall. The intent of this requirement is to allow the county to measure the level of diversity across salary ranges within the county. This information is not currently reported nor is it required under federal contract requirements.

· Summarizing the prior plan’s accomplishments, including both the implementation activities and the status of placement goals. The proposed ordinance requires each five year plan to summarize the accomplishments of the prior year plan. For example, departments will report on effectiveness of their implementation activities during the prior plan period. Reporting on past activities is an important accountability tool and may help the Council evaluate the extent to which the prior plan was successful. While not required by code, prior county affirmative action plans have reported at a general level on the accomplishments of prior plans. 

· Affirmative action plan will be updated within twelve months of new, published data from the Census Bureau. The county’s affirmative action plan relies on data from the Census Bureau in order to compare the county’s workforce to the available labor pool. Historically, new census data is available every ten years. Under the proposed ordinance, if new data becomes available in between plan periods, the affirmative action plan would be updated within twelve months of the availability of the existing data. 

· Deletes Code Section 3.12.185, a section of code from 1989 requiring a report compiling data related to affirmative action and civil rights. The code section is out of date because it reflects an organizational structure in the executive branch that has changed since the enactment of this ordnance. Many of data requirements are duplicative of the requirements proposed in the revisions to K.C.C. 3.12.180 and in K.C.C 4.19.070.
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