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SUBJECT
Proposed Ordinance 2017-0181 would authorize the Executive to renew a lease with the Washington State Department of Natural Resources (WADNR) for the use of aquatic lands owned by the state adjacent to King County’s Dockton Park on Vashon Island. 
SUMMARY
The proposed ordinance would authorize the Executive to execute a lease renewal with WADNR for the use of approximately 0.81 acres of state-owned aquatic lands in Quartermaster Harbor, adjacent to Dockton Park on Vashon Island. Since the early 1970’s, King County has owned and maintained a public pier and boating dock in the waters adjacent to Dockton Park, in what is now the Maury Island Aquatic Reserve. The County’s existing lease expired in 2012 and has been in holdover status while the County and WADNR negotiated terms of the renewal.
The proposed lease agreement is based on the standard state aquatic lands form provided by WADNR, but includes language negotiated by the County to address several areas of concern, most notably with regards to the permitted use, rent and environmental liability provisions. The proposed lease term would be twelve years with the option to extend another thirteen years on the condition the County wrap or replace the creosote wood pilings supporting the county-owned dock and pier structures within twelve years of the lease commencement date. The annual cost in rent to the County is zero dollars. 
The Department of Natural Resources and Parks (DNRP) proposes to implement major maintenance improvements to the aging dock and moorage slips and continue public access to the aquatic area. The maintenance improvements will be principally funded through a $373,000 Recreation and Conservation Office (RCO) grant awarded to the County in 2012.[footnoteRef:1] A condition of the grant award requires the County to have either purchased or leased the property before improvements funding can be released. [1:  Ordinance 17695] 


BACKGROUND 

The Maury Island Aquatic Reserve was established by the State in 2000 with the goal of protecting, restoring and enhancing the area’s important native ecosystem. The reserve is approximately 5,530 acres of state-owned aquatic bedlands and tidelands located in Quartermaster Harbor on Vashon Island. The reserve boundaries include all of the known Quartermaster Harbor herring stock spawning grounds- one of only eighteen distinct Pacific herring spawning areas in Puget Sound. The area is unique within central Puget Sound because of the diverse set of habitats and species which include extensive eelgrass beds, kelp beds, sand and mudflats, herring, surf smelt, and sand lance spawning grounds.[footnoteRef:2]   [2:  http://www.dnr.wa.gov/managed-lands/aquatic-reserves/maury-island-aquatic-reserve ] 

King County initially constructed public access and recreational facilities in the aquatic area adjacent to Dockton Park in the 1970’s and expanded them in the mid-1980’s. Current county-owned facilities include a fixed access pier with both wood and concrete decking, three concrete floating docks with twenty-six finger piers, two steel grated gangways and bathroom and shower facilities. The floating docks and the fixed pier are supported by dozens of creosote wood pilings, the vast majority of which, are in good working condition.[footnoteRef:3] The boat docks provide approximately 2,100 linear feet of moorage and 42 mooring slips.  [3:  Dockton Park Fixed Pier and Floating Dock Pile Evaluation Report June 2015.] 

As the facilities were constructed in the area prior to its designation as an aquatic reserve, they are considered an existing use. The public dock supports the goals of the reserve, however, by reducing impacts to the habitats and species that would otherwise occur from vessels anchoring within the harbor.[footnoteRef:4] The boat dock at Dockton Park is the only public facility of this nature within the reserve.  [4:  Dept. of Natural Resources: Maury Island Aquatic Reserve Management Plan December 2014.] 

King County originally entered in to an inter-agency agreement to lease and manage the aquatic area in 1982. Following the expiration of this agreement in 2012, the County entered into talks with WADNR to renew the lease. Executive staff reports that extensive negotiations were needed to address a number of concerns raised with the standard aquatic lands lease initially proposed by the State. County concerns chiefly focused on the permitted use, rent and environmental liability provisions.   
In 2015, the County put talks on hold to conduct community outreach and engagement in order to determine the public’s level of support for the dock facility. DNRP engaged the public through online, on-site surveying and two community meetings from May 1st through June 24th 2015. The public response revealed strong positive feelings about the value and need for the boating amenities offered at Dockton Park and convinced DNRP to continue actively pursuing strategies to maintain the facilities as safe and vibrant public assets.[footnoteRef:5]  [5:  Dockton Park and Tramp Harbor Community Engagement Initiative: Summary of Findings Final Report 2015.] 

DNRP recommenced lease negotiations shortly after the community outreach efforts and, over the course of the next year, was able to reach a compromise agreement with WADNR which, according to Executive staff, satisfies the County’s primary concerns. The lease agreement was transmitted to Council in April, 2017.     

ANALYSIS

The proposed ordinance has been transmitted to Council pursuant to King County Code 4A.100.070, which requires Council approval of lease extensions beyond a cumulative total of five years. 
The lease agreement was negotiated extensively over a number of years and contains several provisions the Council may wish to note.
Permitted Use & Best Management Practices
The permitted use of the property was modified to remove the term “marina.” Executive staff indicated that this term signified a broader use of the property than the County intended and would have subjected the County to a strict set of Best Management Practices (BMPs) which the County had neither the resources nor the staff to comply with. Instead, language was added to describe the allowable use of the property for “recreational use and access, including boating and use of public dock both day use and overnight moorage and public fishing and for no other purposes.” This modification allowed DNRP to negotiate a more favorable set of BMPs described in Exhibit C of the lease agreement. 
Term
The lease term would be twelve years from the date of mutual execution, unless the creosote wood pilings are replaced or wrapped to prevent leaching of contaminants. In the event the pilings are replaced or wrapped within twelve years of the commencement date, the term would be extended by an additional thirteen years for a total twenty-five year term. The lease does not provide a right of renewal, though the County may apply for a new lease at least one year prior to the termination date. 
Should the County chose not to renew the lease, the County is required to remove its facilities from the property and any added improvements by the end of the lease term. Any county-owned facilities left on the property after the expiration of the lease shall either become state-owned facilities or be removed at the County’s expense.   
Rent
The standard state aquatic lands lease contains multiple references to annual rent owed to the state and the conditions for which that rent may be adjusted. DNRP sought to have the majority of these references removed as the County offers public access to its facilities on a first-come, first-served basis and as such RCW 79.105.203 stipulates that the aquatic area be leased at no charge. WADNR expressed discomfort with removing the rent provisions and proposed compromise language wherein the state shall not adjust the annual rent of zero dollars provided the County remain in compliance with RCW 79.105.230 and WAC 332-30-131(4).[footnoteRef:6] [6:  WAC 332-30-131(4) lists the specific conditions which must be met for an entity to enter into a no-fee lease agreement with the state. Applicable conditions include: the land must be available daily on a first-come, first-served basis and may not be leased on any more than a day-use basis; the land must be advertised as free; the entity must own, lease or control the abutting uplands; user fees shall not be charged unless otherwise authorized by the state; and auditable records must be maintained and made available upon request.] 

Environmental Liability/Risk Allocation
The proposed lease agreement imposes a series of obligations relating to environmental monitoring, protection and the use of hazardous substances. As noted earlier, the county-owned facilities currently in the leased area are supported by creosote wood pilings. While creosote soaked wood is not itself considered a hazardous substance, many of the chemical components that make up creosote are hazardous substances. These chemicals have been been known to leach into soils and surrounding waters, most commonly, through the wood deteriorating over time or being broken up during storms or through impacts and collisions. 
In a response to an inquiry from Council staff regarding the condition of the piles and the surrounding soils, Executive staff submitted a 2010 Quartermaster Harbor Sediment Analysis report[footnoteRef:7] that showed no exceedance of regulatory standards in the area and a 2012 Fixed Pier and Floating Dock Pile Evaluation report[footnoteRef:8] which identified only two pilings whose condition warranted replacement. Executive staff further reports that DNRP has plans and funding in place to replace the two pilings upon the execution of this lease and will do additional soil testing if information were to be received that there has been a release of hazardous substances.  [7:  Quartermaster Harbor Sediment Chemistry Analytical Results Compared to Sediment Management Standards Chemical Criteria November 2010.]  [8:  Dockton Park Fixed Pier and Floating Dock Pile Evaluation Report June 2015.] 

An additional provision negotiated by DNRP allows the County to terminate the lease before the expiration date in the event state or federal regulations applicable to the County’s Permitted Use change to such a degree that the County does not possess sufficient funding to comply with the new standards. Before the County can terminate the lease however, the County must demonstrate it has taken reasonable efforts to secure sufficient funding to comply with the new standards. Reasonable efforts include an appropriation request for funding submitted to the King County Council. 
Fiscal Analysis
[bookmark: _GoBack]Inspections to assess the structural integrity of the facilities identified major maintenance improvements necessary to extend the useful life of the facilities. Improvements include replacing and repairing piles, installing additional floatation to stabilize the floating dock, replacing cross-bracing on the fixed section of the pier and hinge points on the finger piers and installing a new sewage pump station, new water lines on the dock and additional signage.[footnoteRef:9] The total cost of these improvements is estimated at $610,000. DNRP plans to undergo these improvements once the lease is approved and estimates construction will be completed in the 2017-18 biennium.   [9:  Boat Facilities Program Project Agreement 13-1736D. ] 

The source of funds for these improvements include: $373,000 in RCO grant funds and $188,560 in Parks Levy funds approved by the Council in 2014[footnoteRef:10] and approximately $50,000 in REET 2 funds approved by the Council in 2015.[footnoteRef:11]  [10:  Ordinance 17695.]  [11:  Ordinance 18319.] 

  
ATTACHMENTS

1. Proposed Ordinance 2017-0181, including Attachment A, Lease Agreement
2. Transmittal Letter
3. Fiscal Note
4. Dockton Dock and Moorage Area Renovation Plan
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