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SUBJECT

A MOTION supporting clarification of federal jurisdiction under the Clean Water Act for streams and wetlands.
COUNCIL PRIORITIES
Proposed Motion 2010-0600 furthers the Council’s “Environmental Sustainability” priority by supporting protection of streams and wetlands.
SUMMARY

The legislation provides support for a consistent definition of waters to be protected under the Clean Water Act, with reinstatement of definitions of streams and wetlands that federal agencies had used up until recent Supreme Court decisions.  It urges Congress to reestablish Clean Water Act jurisdiction and protection of waters and to work with King County and the Conservation Leaders Network and others to resolve jurisdiction issues.
BACKGROUND

In 1972, Congress passed the Clean Water Act (“CWA”) to protect all "waters of the United States."  The CWA was passed because rivers and lakes were becoming alarmingly polluted and wetlands were drying up and/or being filled.  The CWA purpose is to stop pollutants from being discharged into waterways and to maintain water quality to provide a safe environment 
for humans, fish and wildlife.  


For nearly 30 years, both the courts and the agencies (the Environmental Protection Agency and the U.S. Army Corps of Engineers) administering the Act interpreted it to protect almost all of the nation's wetlands, including "isolated" wetlands and small, often intermittent streams.
However, in two recent divided decisions, Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers (“SWANCC”) in 2001 and Rapanos v. United States (“Rapanaos”) in 2006, the Supreme Court narrowly interpreted the scope of waters covered by the Act to only mean navigable waters (and waters linked to such bodies of waters), putting in doubt pollution safeguards for many wetlands, lakes and streams.
In the SWANCC case the court ruled that to be protected by the Clean Water Act, there must be a link between the wetland or stream in question and "navigable waters." Since many wetlands are isolated and intermittently dry, the concern is that entire classes of wetlands have been stripped of protection.

The second decision further clouded regulatory authority.   Rapanos v. United States split the court 4-1-4, and the court created a two-part test to determine "navigability." First, a waterway had to be navigable; and second, there had to be some record that the water has been used for interstate commerce. 

A December 2008 revised joint guidance memorandum issued by the U.S. Army Corps and Environmental Protection Agency was intended to assist personnel at those agencies in determining when to exercise Clean Water Act jurisdiction over wetlands and water bodies.   For most applications the memorandum set up a complicated case-by-case analysis, which has reportedly done little to reduce jurisdictional disputes or speed up the permit process.
ANALYSIS

The Supreme Court’s divided decisions have introduced confusion and uncertainty into what has historically been a complicated and frequently contentious issue of determining the scope of federal jurisdiction under the Clean Water Act.  In the absence of a majority opinion, a variety of competing interpretations continue to be advanced by advocates and stakeholders with various points of view.   

The guidance provided by the Environmental Protection Agency and U.S. Army Corps of Engineers does not clarify the matter.  Both environmental and industry groups have criticized the guidance because it does little to resolve the uncertainty that the Rapanos case created.  Specifically, the guidance fails to resolve jurisdiction over wetlands adjacent to non-navigable waters, intermittent and ephemeral streams, and other non-territorial water bodies.  It is time and labor intensive for permit applicants and agencies to determine if wetlands and streams are protected and may encourage additional litigation. 

An effective Clean Water Act  (including protection of King County’s wetlands, streams, lakes and estuaries) is not served by the current state of uncertainty surrounding the fundamental question of the Act’s coverage.   Moreover, it seems that additional judicial rulings and Executive branch guidance may not clarify this issue.
Therefore, it appears the most expedient way to remedy the uncertainty is to have Congress provide clear direction of its intent for protection of the nation’s waters through legislation.  To return to the original intent of the Clean Water Act, Congress would ideally restore protections that existed prior to SWANCC and Rapanos by:

· Adopting a statutory definition of "waters of the United States" based on the longstanding definition in Environmental Protection Agency and U.S. Army Corps of Engineers regulations. 

· Deleting the term "navigable" from the Act to clarify that Congress' primary concern in 1972 was to protect the nation's waters from pollution rather than just sustain the navigability of waterways. 

· Including findings that explain the factual basis for Congressional assertion of constitutional authority over waters and wetlands, including those that appear to be geographically isolated. 
Proposed Motion is not this specific in its direction but does encourage Congress to act to reestablish Clean Water Act jurisdiction to the full scope of waters protected prior to the SWANCC decision and to work with King County, the Conservation Leaders Network (composed of other county officials) and organizations to resolve jurisdictional issues.
AMENDMENTS

None
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