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BFM COMMITTEE ACTION


On July 9, 2003, the BFM Committee adopted an amendment and a title amendment to reduce appropriation authority by $100,000 from $8.8 million to $8.7 million. Proposed Ordinance 2003-0260.2 reflects the adoption of these amendments.





SUBJECT


Proposed Ordinance 2003-0260 would appropriate $8.8 million for the purchase of a conservation easement on the Treemont property and would authorize the Treemont Conservation Project. 





BACKGROUND


The Treemont property is owned by Port Blakely and consists of 245 forested acres, located just east of the City of Sammamish. The property is ecologically significant in that it is located within the Patterson Creek watershed, contains a forest and provides habitat for wildlife.





In December 1988, Port Blakely proposed a 194-unit development on the Treemont property, which at that time was zoned for 1-unit per acre. In the early 1990’s, the County designated a boundary between the Rural and Urban Areas under the mandates of the state Growth Management Act, and the property, which is on the rural side of the UGA (Urban Growth Area) boundary, was re-zoned to RA-5, or 1-unit per 5 acres. The Treemont property is the last vested urban plat in the Rural Area, according to DDES (Department of Development and Environmental Services). In February 2000, the Hearing Examiner granted preliminary plat approval for the proposed 194-unit development.  Community groups appealed the decision, and the King County Council requested the Hearing Examiner to reevaluate the environmental, traffic, drainage, flooding and geotechnical impact of a 194-unit development at Treemont.  In May 2002, the Hearing Examiner issued a revised plat recommendation allowing for a maximum of 83 units. Port Blakely appealed to the King County Council seeking approval of 194 units. The proposed plat is the subject of a pending land use appeal before the Council and is therefore a quasi-judicial matter. 





According to Executive staff, Port Blakely contacted Executive Ron Sims in November 2002 and offered to sell the property to King County in lieu of reengaging in the appeal process to increase the number of allowable units.  Executive staff and DNRP (Department of Natural Resources and Parks) staff reviewed the feasibility of acquiring the Treemont property. The Executive primarily considered the costs associated with acquisition of the property and on-going stewardship responsibilities and maintenance costs.  Two options developed from these considerations:





1. 	King County purchases the entire 245-acre site from Port Blakely; 


or	


2. 	King County purchases a conservation easement from Port Blakely allowing the development of 30 residential units, with a private entity purchasing the fee interest from Port Blakely.





SUMMARY


Ultimately, the Executive proceeded with the second option – to purchase a conservation easement on the property and allow the development of a maximum of 30 residential units. The Executive invited Cascade Land Conservancy (CLC), a private, non-profit organization that preserves natural and open space lands in King, Pierce and Snohomish counties, to partner with King County to develop a long-term proposal consistent with the county’s growth management objectives and efforts to avoid increased maintenance costs associated with land ownership.  





Under the Executive’s proposal, CLC would acquire title to the property from Port Blakely under a donative sale of $100,000, and Port Blakely would assign the conservation easement to King County. on the entire 245 acres. The conservation easement is valued at $8.7 million, an amount the county would pay directly to Port Blakely. The $8.7 million value of the conservation easement represents the difference in development value between the $10.5 million appraised value of the property with a 194-unit development and the $1.7 million appraised value of the property with a 30-unit development. Upon acquisition of the Treemont property, CLC will form a joint venture with developer J. Allen Company to develop and sell the 30 – 3-acre lots in the designated “Residential Area” of approximately 100 acres. The remaining portion of the property, approximately 145 acres, will remain as undeveloped open space. Under the terms of this transaction, King County will be paid approximately $1.8 million as residential development occurs on the property and receive title to a 15-acre neighboring parcel known as the Schroeder property at no additional cost. 





It should be noted that the Treemont acquisition was structured such that if CLC terminated the partnership with King County at any time prior to signing the Purchase and Sale Agreement (PSA), King County had the option to step in and purchase the title to the entire Treemont property for $8.8 million. The proposed ordinance authorizes appropriation authority for the full purchase price of $8.8 million. However, CLC and Port Blakely have signed the PSA, and CLC has fulfilled its obligations under the PSA; therefore, the county’s financial commitment under this proposal consists of $8.7 million to purchase the conservation easement. Therefore, the Budget and Fiscal Management (BFM) Committee may want to consider adopting an amendment to this ordinance to reduce the appropriation authority by $100,000 to reflect the purchase of a conservation easement at $8.7 million. 





TERMS OF TREEMONT CONSERVATION PROJECT


In addition to the Purchase and Sale Agreement, there are a number of documents associated with the Treemont acquisition that were not included as part of the legislative package transmitted by the Executive.  Below is a summary of the major provisions of the Conservation Easement and the Assignment Agreement to which King County is a party.





1. Conservation Easement Provisions:


A conservation easement is a legal agreement in which the landowner restricts the type and amount of development that may take place on a property. The easement spells out the rights the landowner retains and the restrictions on use of the property. Each of these rights and restrictions has been negotiated between Port Blakely, CLC and King County.  �


Restricted Development: The conservation easement restricts development to 30 single-family lots on approximately 100 acres known as the “Residential Use Area” and provides for an additional 25 -30 acres of designated open space in the area known as the “Forest Stewardship Protection Area.”


Three-acre Lots: The average lot size is 3 acres; no more than 1.5 acres of each lot may be disturbed for residential development and at least 1.5 acres of each lot must remain undeveloped. 


Public “Open Space Area” Designated: 115 acres of publicly accessible open space will be designated for passive recreation and educational purposes; CLC will develop passive recreational facilities such as trails and a small parking area and then manage and maintain the property. King County will not incur any maintenance costs for the Treemont property.  


Open Space and Forest Stewardship Plan: King County and CLC will develop an Open Space and Forest Stewardship Plan on the 245-acre site by December 31, 2003 to allow for thinning of trees and vegetation as needed in the designated residential and public open space areas.


Timber Revenue to King County: All revenues generated by the initial forestry activity on the property will be paid to King County and are estimated to be between $300,000 and $400,000. Revenues generated by successive forestry activities in the designated public open space area will continue to go to King County. Revenue estimates for these activities are unknown at this time. Forestry activity in the residential area will be paid to the individual lot owner or homeowner’s association for continued management of that area. 





2. Assignment Agreement Provisions


Acquisition of the conservation easement and the title transfer of the Schroeder property to King County are accomplished by an Assignment Agreement between CLC and King County. This document contains the following provisions:





Conservation Easement Assignment Cost: $8.7 million payable to Port Blakely by the closing date of August 29, 2003.�


Additional Financial Incentive: CLC will pay King County $1.4 million dollars plus 6 percent interest within 5 years of May 13, 2003, the date of the Assignment Agreement. The $1.4 million will be paid to the county as the 30 individual lots on the property are sold with the county receiving approximately $50,000 to $53,000 per lot.  �


Open Space and Forest Stewardship Plan: As described above in the section outlining the Conservation Easement, King County and CLC will develop this plan for the entire property by December 31, 2003.�


Closing Costs: CLC and King County shall each pay a share of the closing costs. King County’s share is estimated to cost between $90,000 and $100,000 which will be paid from a contingency fund comprised of interest earnings and residual grant dollars, according to DNRP staff.�


Income for Open Space Stewardship and Acquisition: CLC will use any income generated from the development and sale of residential lots on the Treemont property to maintain the public open space area and for other open space land acquisition in King County. 








FINANCING


Under the Executive’s proposal, the Treemont acquisition would be financed with Limited Tax General Obligation (LTGO) bonds to be sold in the fall of 2003. Interim financing would be supplied via an interfund loan if approved by the Executive Finance Committee.  Debt service on the bonds would total $677,000 annually and be paid by the Conservation Futures Levy Fund (CFT) and the Real Estate Excise Tax (REET) 1 Fund. CFT would pay the debt service on $6.8 million or 77.3 percent of the bond and REET 1 would pay the debt service on the remainder, $2 million or 22.7 percent of the bond.  These would be 20-year bonds at an estimated interest rate of 4.5 percent. Table 1 below outlines the proposed revenue sources for the Treemont conservation easement acquisition and the impact to each fund in terms of debt service and the dollars available for programming in 2004. �


Table 1: Treemont Conservation Easement Acquisition Funding Sources 


�
CFT1�
REET 12�
�
Total Estimated Revenues 2004�
$12.7m�
$5.3m�
�
Current Debt Service�
$5.4m�
$2.4m�
�
Debt Service for Treemont�
$523,000�
$154,000


�
�
Total Dollars Available for Programming in 2004�
$6.7m�
$2.7m�
�
CFT is based on a property tax collected county wide and may only be used for the acquisition of open space.


REET 1 is based on the sale of real property in the unincorporated areas of the county and may only be used to fund projects to “meet the capital needs” of unincorporated King County. In practice, REET 1 is used to fund the Parks Division’s capital improvement program (CIP). Actual revenues in 2002 were $6.8 million.





ISSUES





Contingencies: There are a number of contingencies, or conditions, in the Treemont transaction which, if not met, would terminate the transaction. According to the Prosecuting Attorney’s Office (PAO) and DNRP staff, all of the contingencies have been met by CLC and/or Port Blakely with the exception of King County’s financing contingency which requires Council approval of the proposed appropriation by July 31, 2003.  The financing contingency would be removed if the Council approves this proposed ordinance by July 31st.�


Time Sensitivity: Failure of the Council to act on the Treemont appropriation ordinance by July 31, 2003 results in the Purchase and Sale Agreement being null and void, pursuant to Section 4.5 of the Purchase and Sale Agreement.  In that event, the property owner (or the Council, for that matter) would have the option of reactivating the pending but dormant land use appeal.  The parties would also have the option of continuing to pursue the sale of the property, under similar or different terms, if there is a desire to do so.�


Schroeder Property: King County would have several options with regard to this 15-acre parcel. The county could surplus the property or retain it for various uses; it is zoned RA-5.  According to DNRP, the property, formerly a farm, includes approximately 11 structures on the site; the property value is estimated in excess of $500,000.





Use of Revenues to King County: The estimated $1.8 million in income generated from forestry activity on the Treemont property (estimated between $300,000 and $400,000) and from the sale of the 30 individual lots ($1.4 million) that will come to King County under the terms of the Treemont transaction must reimburse the CFT and REET 1 Funds proportionally. If the county sold the Schroeder property as described above, the proceeds generated by the sale would also reimburse the CFT and REET 1 Funds proportionally.





Impact to the CX Fund: There is no benefit or liability to the Current Expense (CX) Fund from this transaction unless a shortfall occurs in the CFT or REET 1 funds.








ANALYSIS


Approval of this ordinance would likely terminate the land use appeal before the Council concerning the Treemont property. If the Council approves this appropriation ordinance, ownership of the property will transfer from Port Blakely to CLC, and CLC will become the new plat “applicant”. The new application for the proposed 30-unit development is consistent with low-density development in the Rural Area. Additionally, in a letter from CLC’s attorney to Port Blakely (Attachment 4), CLC states its intention to request that the County Council remand the matter back to the Hearing Examiner with the requirement that the applicant (CLC) revise the plat proposal in light of the conservation easement that would encumber the property. 





The Executive transmitted the ordinance seeking appropriation authority for $8.8 million in the event the partnership with CLC fell through and King County became the default “buyer” of the Treemont property. As noted above, CLC appears to have removed its contingencies and therefore, $8.7 million would be needed to complete acquisition of the conservation easement. An amendment and a title amendment have been drafted (Attachments 5 and 6) to reflect the $100,000 reduction in appropriation authority ($50,000 reduction in CFT and $50,000 reduction in REET 1).  A revised fiscal note is attached (Attachment 7) showing the updated debt service figures totaling $669,000 per year.





CFT and REET 1 revenues are appropriate uses for acquisition of the Treemont conservation easement. However, as shown in the Financing section above, the increase in debt service in each of these funds will reduce the available amount of revenues for programming in the annual county budget.





REASONABLENESS


Due to late access to a number of documents associated with the Treemont acquisition that were not included as part of the legislative package transmitted by the Executive, Council staff have had inadequate time to perform thorough due diligence.  Staff worked with Jim Brewer, Legal Counsel, and in his preliminary review of the available documents, he identified modest legal issues, none of which are fatal flaws. Kevin Wright of the Prosecuting Attorney’s Office will be available to address these issues. In acting on this ordinance, the BFM Committee will be relying on limited staff analysis and information provided by the PAO, the Executive staff and the DNRP to make its decision.�


DOCUMENTS AVAILABLE UPON REQUEST


Real Estate Purchase and Sale Agreement


Deed of Conservation Easement


Assignment Agreement


Pledge Agreement





INVITED


Kevin Wright, Prosecuting Attorney, Civil Division


Rod Brandon, Assistant County Executive, Office of the Executive


Steve Call, Budget Director, Budget Office 


Gene Duvernoy, President, Cascade Land Conservancy


Maureen Welch, Acting Deputy Director, Department of Natural Resources and Parks
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