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SUBJECT

Proposed Ordinance 2009-0172 amends provisions relating to the legal recognition of lots “created” prior to 1937 by specifying a date by which an improvement must be in place and specifying which types and standards of roads are acceptable.
BACKGROUND

In December 1999, the council adopted Ordinance 13694, creating a whole new code title relating to the division of lands (KCC chapter 19A.08).  One of the key provisions of that ordinance (in KCC 19A.08.070) addressed the criteria under which lots that were created prior to the state Subdivision Act of 1937, would be recognized as “legal” lots (see applicable portion below). 


19A.08.070  Determining and maintaining legal status of a lot.
A.  A property owner may request that the department determine whether a lot was legally segregated.  The property owner shall demonstrate to the satisfaction of the department that, a lot was created, in compliance with applicable state and local land segregation statutes or codes in effect at the time the lot was created, including, but not limited to, demonstrating that the lot was created:


  1.  Prior to June 9, 1937, and has been:


    a.  provided with approved sewage disposal or water systems or roads …
Under the current code, a pre-1937 lot with an “approved” road may be recognized as a legal lot.  However, the code provides no standards to determine how or when a road is to be considered "approved."
In 2003, the Department of Development and Environmental Services ("DDES") issued a code interpretation to implement specific standards under which a road would be determined to be "approved."  
After issuance of the code interpretation, an application was submitted to DDES for recognition of pre-1937 lots that would use forest roads for access.  The application was denied by DDES on the basis of non-compliance with their 2003 code interpretation.   

The applicant filed a suit in superior court.  That court sided with the applicant.  The superior court decision was appealed by DDES.  Filings of initial briefs to the appeals court is scheduled for June 2009, however that submittal date may be extended to Fall 2009.  A final appeals court decision is not likely until mid-to-late 2010. 

SUMMARY

The proposed amendments (below) to KCCC19A.08.070 would make two key changes.
The first is the addition of a deadline (January 1, 2000 – the effective date of Ordinance 13694) by which the specified criteria had to have been met.  

The second are criteria that specifically 1) exclude forest roads and 2) provides approval standards for all other roads. 


  1.  Prior to June 9, 1937((,)) and ((has been)):


    a.  not later than January 1, 2000, was provided with:

      (1)  approved sewage disposal ((or)):

      (2)  an approved water system((s)); or 

(3)  a road((s)), not including a forest road as defined in WAC 222-16-010 or in an easement for commercial road use for managing or hauling timber that was:

        (A)  accepted for maintenance by the King County department of transportation; or

        (B)  located within an access easement for residential use or in a road right-of-way and consists of a smooth driving surface, including, but not limited to, asphalt, concrete, or compact gravel, that complied with the King County road standards in effect at the time the road was constructed; and
ANALYSIS

The primary impact of this legislation is to make into law the standards that DDES have been implementing pursuant to their 2003 code interpretation.

As to the revisions themselves:

· The addition of the January 1, 2000 deadline for meeting the proposed criteria will have the effect of reducing the number of future applications for recognition of pre-1937 lots and thus the number of such lots that will be deemed legal.

· The exclusion of forest roads will eliminate probably the major source of applications for recognition of such lots.  By and large, many of these pre-1937 lots are substandard because they would not comply with current requirements (in terms of lot size and area-wide density).  In addition, such lots (again due to their size) may be hard-pressed to meet state and local standards relating to on-site sewage disposal and drinking water.  As such, to better inform the buyers of such lots, so that they are not caught unaware and left with an undevelopable lot, these clarifications are proposed. 
· The provision of approval standards for roads would be beneficial by having clear standards by which an applicant and DDES can determine compliance. 

As noted above, the decision on the lawsuit relating to the DDES code interpretation is not likely to be issued until mid-to-late 2010.  If the appeals court reverses the superior court decision and upholds the DDES code interpretation, action on the executive proposed revisions will not be necessary.  Therefore, staff suggests that council action on the executive-proposed changes at this time would be premature and that council should not take action until the final decision on the lawsuit has been made by the courts.
AMENDMENTS
1. Deletes executive-proposed amendments related to pre-1937 lots and inserts a technical revision to fix a drafting error in Ordinance 16515 (permit timelines) by inserting sections relocating text applicable to plats from the section related to short plats. (Also requires a title amendment)
ATTACHMENTS
1. Proposed Ordinance 2009-0172
2. Amendment 1 
3. Title Amendment 1
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