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September 10, 2009
The Honorable Dow Constantine
Chair, King County Council

Room 1200

C O U R T H O U S E
Dear Councilmember Constantine:

Pursuant to Motion 13008, enclosed for King County Council approval is an ordinance establishing an Interim Loan Program (ILP) in the Department of Community and Human Services (DCHS), and adding a new chapter to King County Code, Title 24.  
The creation of an ILP was approved by the council in April 2009 with a motion that included a request for the development of specific guidelines for the program.  Motion 13008 states: 

The King County council approves the attached interim loan program report that specifies the components, requirements, processes, oversight and reporting of the interim loan program to be administered.  By August 30, 2009, the executive shall submit to the council a proposed ordinance establishing the guidelines of the interim loan program.
The new ILP will make possible the provision of low interest rate, short-term property acquisition loans to housing agencies and other public and private funders for the purpose of creating affordable housing for people who are homeless or at risk of homelessness, and furthering the goals of the Ten Year Plan to End Homelessness in King County.
Background 

The ILP was originally included in the 2009 Executive Proposed Budget for the Housing Opportunity Fund (HOF) but was not included in the 2009 Adopted Budget.  Instead, in a 2009 budget proviso, the council requested a report specifying the components, requirements, processes, oversight and reporting of the program to be administered by the DCHS.
The requested report was transmitted to the council by April 1, 2009, and was introduced and referred to the Budget and Fiscal Management Committee on April 20, 2009.  Following two hearings, an amended motion received a “do pass” recommendation on June 2, 2009.  The amended motion would allow the ILP to move ahead while the program’s guidelines were drafted, and allow the DCHS to evaluate and respond to several policy questions that were raised during the hearings.
On June 15, 2009, the council passed Motion 13008, approving the report and calling for an ordinance establishing the guidelines of the ILP by August 30, 2009.  The enclosed ordinance responds to that requirement.  
Evaluation and Response to Policy Questions 

Councilmembers requested follow-up on three specific policy questions that were raised during the hearings in the Budget and Fiscal Management Committee.  Each of those questions has been studied and the responses and recommendations follow.     
Policy Question One – Loan to Value Ratio

The proposed program guidelines submitted in the April 2009 report to council specified a loan to value ratio (LTV) of 100 percent for the ILP.  The council asked for consideration of a lower ratio on the program, which would reduce the risk to the county.
Department of Community and Human Services staff evaluated this question and have concluded that it would be most beneficial for the program to maintain a 100 percent LTV.  The reason for this conclusion is twofold:  1)  the program would not likely be useful with a lower ratio, and 2) limitations will be imposed on program applicants that mitigate the risk of a 100 percent LTV.  

If the ratio is lower than 100 percent, it is highly likely that the program will not be viable for non-profit developers.  A lower ratio would require non-profits to come up with the remaining funds themselves, and this would be extremely difficult given the fact that agency funds are required for pre-development costs.  Public funders do not provide any funds for pre-development costs and the housing agencies take on all of the pre-development risk.  Pre-development costs are those necessary to determine project feasibility, such as architectural and engineering fees, permit fees, environmental analysis and land option payments.

The DCHS will set a high bar for this program, limiting the pool of project sponsors who will be eligible.  Project sponsors will need to show that the chosen site is desireable, that an appraisal of the property supports the amount of the interim loan, that the track record of the agency is strong, and that there is a high liklihood that permanent financing will be secured.
In order to ensure that the ILP is viable, the DCHS recommends that the program guidelines retain a 100 percent LTV.

Policy Question Two – Form of Security 

The county, through DCHS, typically secures repayment of housing project capital financing with a deed of trust, which allows the most expeditious manner to foreclose on the property without having to go to court.  The deed of trust adequately secures the county’s interests in the vast majority of situations.  
The council asked consideration of the use of a mortgage instead of a deed of trust to secure repayment.  While a mortgage requires a judicial foreclosure proceeding and is much slower and more costly than use of a deed of trust, a mortgage would not limit the county to recovering foreclosure sale proceeds, but would allow the county to seek a deficiency judgment for any unpaid loan amount beyond sale proceeds.
The DCHS will consider the use of a mortgage as the security document in consultation with the prosecuting attorney on a case by case basis, depending on the project in question.  The ILP policies require a security lien on each property for which a loan is made, but do not specify the form of security document.  This will give the department the flexibility to determine what is best, in consultation with the prosecuting attorney and based on the individual project circumstances.
Policy Question Three – Lien Priority
With regard to the issue of lien priority, the council asked for additional information on the requirement that a county interim loan be given first priority in the event of any default.  The proposed guidelines specify that the county will generally be in first lien position, unless another funder such as the City of Seattle or United Way participates jointly in the interim loan and provides a larger loan amount.  

The DCHS follows the adopted rule of lien priority for local affordable housing funders, which specifies that the funder with the largest amount of funds contributed to a project is in first lien position.  This rule was adopted in order to avoid gridlock, as every funder would prefer to be in first lien position.  If any funder feels strongly about being in first lien position, they contribute more funds to the project.  If King County ever splits an interim loan commitment with the City of Seattle and/or United Way, the county could simply put in a few dollars more to be in first lien position.  The DCHS recommends that the adopted rule of local affordable housing funders for lien priority remain consistent in the ILP policies.

In light of the review and response to the above policy questions, I am very pleased to submit the enclosed ordinance and ask that the council join me in moving forward with this important additional tool to facilitate the acquisition of property that will help us to create much needed low-income housing throughout the county.   
If you have any questions or would like any further information, please feel free to contact Jackie MacLean, Director of the Department of Community and Human Services, at 206-263-9100.  
Sincerely,

Kurt Triplett
King County Executive
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cc:
King County Councilmembers



ATTN:  Tom Bristow, Chief of Staff

  Saroja Reddy, Policy Staff Director

  Anne Noris, Clerk of the Council

  Frank Abe, Communications Director


Beth Goldberg, Deputy Director, Office of Management and Budget

Jackie MacLean, Director, Department of Community and Human Services (DCHS)
Linda Peterson, Director, Community Services Division (CSD), DCHS

Cheryl Markham, Project/Program Manager IV, CSD, DCHS

