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Metropolitan King County Council
Mobility and Environment Committee
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	10
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	Proposed No.:
	2010-0210
	Date:
	September 9, 2020



SUBJECT

Authorization for use of a contract template for development of agreements for extraction and utilization of thermal energy from sewer pipelines.

SUMMARY

Proposed Ordinance 2020-0210 would support the development of agreements between private developers and King County (through the Wastewater Treatment Division) for heat from sewer pipelines, to be used for heating of buildings or homes. The Ordinance authorizes the use of an agreement “template” for the development of project-specific contracts for sewage thermal energy extraction projects. Unless an amendment to the template is required, completion and execution of contracts for individual projects would be within the purview of the Executive, if this measure is approved. Participating projects would be charged an annual Energy Transfer Fee. 

The ordinance authorizes up to three pilot projects that would be required to share data on usage, revenue and expenditures in exchange for the waiver of the Energy Transfer Fee for a period of three years.

BACKGROUND 

The Wastewater Treatment Division (WTD) is responsible for receiving wastewater from cities and sewer districts, and transporting it to county treatment facilities for treatment.  The County manages almost 400 miles of county interceptor pipelines to convey sewage to processing plants.  Wastewater from cities and sewer districts is derived from domestic, business and commercial sources.  Some of this water is heated before it is disposed into drains for discharge into sewer pipelines.  From domestic sources, for example, heated water used for showers, laundry, dishwashers, and sinks is hot when discharged into sewer pipes.  Those sewer pipes, primarily running underground are effectively insulated by the surrounding soil, and retain a significant part of the heat contained in the sewage flow.  According to executive staff, temperatures of wastewater flows in sewer pipelines range between 65-70 degrees over the course of the sewer network.  


As shown in the illustration below from WTD, this heat represents thermal energy that could be captured and utilized productively.  
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The False Creek Neighbourhood Energy Utility in Vancouver, Canada[footnoteRef:1], is an example of an energy utility that extracts energy from sewage to provide space heating and hot water to buildings in a number of Vancouver communities, including Southeast False Creek, parts of Mount Pleasant, False Creek Flats, and Northeast False Creek.  Wastewater is diverted through a heat pump, which extracts heat from the sewage flow, and returns the wastewater to the main pipeline.  The heat pump transfers heat to water lines that are then distributed to buildings and residences for space heating and hot water. [1:  https://vancouver.ca/home-property-development/southeast-false-creek-neighbourhood-energy-utility.aspx] 


Other sewage heat extraction projects include a pilot project for the American Geophysical Union building in Washington D.C[footnoteRef:2]; and the Aquatic Center in Windsor, Ontario[footnoteRef:3]. [2:  https://building.agu.org/2018/06/15/lessons-learned-municipal-sewer-heat-exchange/]  [3:  https://windsorstar.com/news/local-news/abundant-raw-sewage-touted-to-heat-and-cool-aquatic-centre
] 


ANALYSIS

Proposed Ordinance 2020-0210 (Lines 63-65) provides authorization for the execution of sewer heat capture contracts based on a contract template.  The template, entitled “Agreement for Sale and Use of Thermal Energy from King County Wastewater” is transmitted as Attachment A to the ordinance.  Unless an amendment to the template is required, completion and execution of contracts for individual projects would be within the purview of the Executive, if this measure is approved.  

Council staff asked for the rationale of using a template approach. Executive staff report that sponsors of building projects in King County have, over time, expressed interest in capturing the thermal energy from nearby county sewer interceptors to support building heating needs.  According to Executive staff, on a number of occasions, WTD staff has engaged with builders in discussions about sewer heat capture projects to be incorporated into their building plans.  Because any such projects would require the development of contract language, and Council approval of the contract, discussions have not, to date, resulted in agreements for actual projects, due primarily to the compressed timeframes available to construction managers for pre-construction planning activities.  The time required to negotiate and develop a contract, seek approval through the Executive review process, and acquire Council approval of an ordinance authorizing contract execution, has proven problematic in the context of project construction timelines.  

The Executive, in light of this experience, is proposing the authorization of a template. 

Up to three pilot projects

Proposed Ordinance 2020-2010 (lines 67-71) also would authorize the designation of up to three “pilot projects” that would be intended to provide information to the agency to assist in developing appropriate energy transfer fee levels for subsequent projects. Executive staff note that pilot projects will be selected on a first come, first served approach. As specified in the Ordinance, the pilot projects would be required to share data on usage, revenue and expenditures with the county in exchange for waiver of the energy transfer fee for a three-year period.  In order to participate as pilot projects, the projects would need to demonstrate readiness to proceed by having achieved a thirty percent design threshold or similar milestone.

Revenues from the sale of heat energy

Lines 72 to 79 specify:

Revenue from the sale of sewer heat energy transfers from these agreements would be used to further the goals of the King County Strategic Climate Action Plan relating to the operations and capital improvement program of the Wastewater Treatment Division, with the direct result of offsetting carbon emissions in excess of the reduction benefit that would come through direct wastewater treatment division ownership of the environmental attributes. Revenue beyond that needed for annual carbon emissions offsets may be spent on rate stabilization. 

In discussions with executive staff, Council staff noted the lack of the clarity in the latter part of the first sentence and Executive staff clarified that the intent is for any revenue to go towards furthering the goals of the Strategic Climate Action Plan. 

Key provisions of the Attachment A (template) are summarized below

Note, the contract template refers to the other signatory to the contract as the “Wastewater Thermal Energy User” abbreviated as WTEU in this staff report. 

· The project will be a private Investor Owned Utility (IOU) and therefore subject to local, state, and federal laws related to the governance and oversight of IOUs (Section 5.1). 
· The agreement is for a term of up to 30 years (Section 2.1).
· Key project milestones, including permit filing dates, connection approval date, acquisition of permits, construction start date, and commercial operation date are provided for (Section 2.2.).
· The county can agree to other thermal energy transfer projects if those projects won’t have an adverse impact on the project (Section 3.2).
· The WTEU will provide a series of design packets to the county, at 30, 60 and 90 percent design levels, within a specified time frame; final design, addressing county comments, is due within a specified period (Section 4).
· The WTEU will be responsible for design, construction, administering, operation, repair and replacement of the energy transfer facility and the contractor will reimburse the county for any related county expenses. However, the County would approve the final design. The wastewater thermal energy user shall coordinate construction in order to minimize any impact to the County’s wastewater system (Section 5—various provisions). 
· WTEU owns the pipe and the equipment up to the point of connection with the County’s facility. The user may divert the wastewater, but it is still owned by the County (Section 5.15). 
· The contractor will allow the county to install meters, sensors and communication equipment on the contractor’s equipment, as needed to collect or verify heat transfer data to assess the energy transfer fee (Section 5.17).
· The county’s operation of its wastewater conveyance system shall have priority over the WTEU’s operation (Section 6.2). 
· The county doesn’t warranty the quality or quantity of wastewater available in the specified facility or delivered to the user pursuant to the agreement (Section 6.3).
· The county will assess an annual energy transfer fee equal to $.005 per ton-hour of energy, escalated annually, from the county’s wastewater to the project (Section 7.1). Please see the additional explanation of the annual transfer fee  in the next section of the staff report.
· To the extent that any “environmental credits” are available, the County and WTEU shall share ownership of one-half of such credits. (Section 7.2) 
· The user will maintain current records of various project data points, and will make them available to WTD for the life of the connection.  The data includes, but are not limited to the amount of wastewater diverted, amount of heat transferred to or from wastewater and all the WTEU’s records that are necessary to determine the Energy Transfer Fee (Section 9.1).
· The county has a right to examine the records and data required to be maintained under Section 9.1 (Section 9.2).
· Provisions for force majeure (Section 10), default or termination (Section 11); indemnification (Section 12); insurance (Section 13); environmental liability (Section 14); dispute resolution (Section 15) and notices (Section 16); taxes (Section 17), among other elements (Section 18), are addressed.

Annual Energy Transfer Fee 

The agreement provides for an annual energy transfer fee of $.005 per ton hour of energy transferred from the County’s wastewater to the project.  The Energy Transfer Fee is to be adjusted according to the Seattle-Tacoma-Bellevue Consumer Price Index for All Urban Consumers.  This fee level was established after consultation with prospective project developers; it is based on a general understanding of the anticipated financial parameters that project developers would encounter.  As noted, the measure provides for a waiver of the annual access fee for up to three years for up to three pilot projects that would share financial information with the Division. The shared financial information will allow for a better understanding of cost and revenue data, to support future refinement of Energy Transfer Fee levels.

Fiscal Impact 

The fiscal note identifies a number of start-up costs in the first several years of this program; for the 2023-2024 biennium, revenues of $55,000, and costs of $30,000 ($15,000 of which are one time per project for installing meters) are identified. 

The fiscal note assumes two new projects for 2021-2022, to be assessed Energy Transfer Fee amounts totaling $22,000, and one new project for 2023/24, with Energy Transfer Fee totaling $55,000.  If each of these projects participate as pilot projects, the Energy Transfer Fee would be waived, and there would be no Energy Transfer Fee revenue generated.   

AMENDMENT

At the direction of the Committee chair, Council staff prepared the attached striking amendment and title amendment. 

The striker makes the following significant changes to the text of the proposed ordinance:

· Limits the number of authorized agreements to three (lines 64-66). However, Section 4C does allow the Executive to transmit an ordinance for an additional project(s) if there is demonstrated sufficient interest or if there is a project that would provide useful information because it is a different type of development than any of the three pilot projects (lines 122-130). 
· Modifies the statement of facts consistent with changing this to a pilot for up to three projects (Lines 44-51). 
· Adds a requirement that the pilot project share data on usage, revenue, and expenditures with the County for at least three years. While this is the intent of WTD, it was not specifically required in the transmitted ordinance (Lines 74-76).
· Specifies that the revenues are to be used for Strategic Climate Action goals relating to operations and capital improvement program of WTD. Any excess revenue beyond that may be spent on rate stabilization (Lines 77-79).
· Adds an annual report requirement. The report is required to describe the benefits demonstrated, as well as any operational or capital challenges encountered, associated with the implementation of this pilot (Lines 83-121). 
· Replaces Attachment A with a revised Attachment A dated September 9, 2020.
· Technical and drafting changes throughout the ordinance, including editing for consistent terminology. 

Substantive Changes to Attachment A
· WTEU is required in all construction contracts for the general contractor and each subcontractor to pay not less than the prevailing rate of wage, as defined in RCW 39.12.010, to all workers, laborers and mechanics performing work on the project (Section 5.18).
· Specifies that if the county waives the energy fee, energy user must supply the data required in a new section 9.2 (Section 7.2).
· Requires the WTEU supply the county within five business days of receiving notice cost data for related to the energy transfer station and lists the required data (Section 9.2).
· Requires the WTEU allow the County access to revenue data upon receiving notice of a request to review such data (Section 9.3). (There is no requirement that this data be transmitted to the county.) 
· Adds two events to the list of events constituting default (Sections 11.3.2 and 11.3.6). 
· Adds a public records act provision which includes a discussion of “confidential records” consistent with RCW 19.108.010 and RCW 42.56.540 (Section 18.9). 
· Technical drafting changes throughout the attachment.


INVITED
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· Erika Kinno, Research and Policy Project Manager, Wastewater Treatment Division, Department of Natural Resources and Parks
· Rebecca Singer, Resource Recovery Section Manager, Wastewater Treatment Division, Department of Natural Resources and Parks

ATTACHMENTS

1. Proposed Ordinance 2020-0210 (and its attachments)
2. Striking Amendment S1 with attachment 
3. Title Amendment 
4. Red-line Striking Amendment with Attachment A 
5. Transmittal Letter
6. Fiscal Note
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