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[bookmark: _Overview_1][bookmark: _Overview]Overview
As part of our semiannual (now annual) report to Council, KCC 20.22.310 requires the examiner to identify any needed clarification of county policy or regulations. At the request of the PRE Committee Chair, we summarize our recommendations from those reports. The relevant excerpts follow this overview.
The Council has already implemented many of our suggestions:
· Our January–June 2012 report’s proposal on code enforcement penalty appeals (pages 3–9) became Ordinance 17591.
· Our follow-up July–December 2014 report’s recommended tweak to that new code enforcement penalty appeal process (page 11) was incorporated in Ordinance 18230.
· Our July-December 2015 report summarized the complete overhaul of the examiner code (page 13), revisions reflected in Ordinance 18230. 
· Our July-December 2016 report highlighted our rewriting the examiner’s rules (page 16), revisions enacted by Motion 14876.
Other suggestions have seen some legislative action, but nothing final:
· Our January–June 2015 report offered thoughts on calculating points under the public benefit rating system (page 12). As we understand it, the Executive transmitted amendments to Chapter 20.36, but Council returned the proposal to the Executive.
· Our January-June 2016 report covered for-hire drivers’ license appeals, explaining the shortcomings of the current, parallel appeal processes from the perspective of licensees, administrative agencies, and jurisprudential credibility (pages 14-15).
· Our January-June 2017 report reiterated those concerns, urging the Council to consider a motion requesting the Executive to renegotiate the 1995 agreement with the City of Seattle, promoting equity and social justice, improving administrative efficiency, and eliminating inconsistent outcomes by creating a unitary for-hire drivers’ license appeal process (pages 17-18). We gather there have been some Council-Executive discussions, but no concrete changes.
· Our January–December 2017 report discussed our work on transit rider suspension appeals (page 19), which we understand the Mobility Committee is taking up tomorrow as proposed ordinance 2018–0113. 









Finally, a few suggestions do not appear to be the subject of any completed or pending legislation.
· Our January–June 2014 report noted that Title 21A’s definition of “grading”—the definition that applies to grading in critical areas—is actually less restrictive than the general definition of grading in Chapter 16.82 (page 10).
· In lighter fare, our January–June 2017 report observed that our code does not allow property owners in unincorporated King County to keep as many small animals (such as hens) as property owners in adjacent incorporated areas may; this seems counterintuitive, as unincorporated areas are usually less (or at least not more) restrictive than cities on animal husbandry (page 18).
· Our January–December 2017 report explained that the grading code sets certain clearing and grading thresholds (below which work is exempt from a permit) based on “cumulative” totals; this approach is harsh, murky, and inconsistent with other code provisions, and it has led to understandable public confusion and anger (pages 19–21). 
As always, we appreciate the Council’s consideration.

CODE CHANGE RECOMMENDATIONS













1The full text of. KCC 23.32.100-.120 appears in Appendix B










2The “closed record” language appears to come from the permit fee estimate appeal provisions of KCC 27.50.030, enacted a few years before the 2011 Amendments. But the process due a citizen where the government comes after her for a fine appears greater than that due an applicant approaching the government for a permit. Post did not address permit fees, only the “fundamental due process right to an opportunity to be heard” necessary in the code enforcement context. 167 Wn.2d at 313.

KCC 20.24.320 requires our semi-annual reports to identify needed code clarifications. In Appendix A of this report we analyze the portions of KCC Chapter 23.32 that allow citizens to appeal penalties assessed through the code enforcement process. We describe how, as currently written, the current procedure may not solve the due process problem it was explicitly designed to cure, creates a pleadings quandary, and could be more efficiently sequenced with DDES’s internal penalty waiver process to offer a protective, yet streamlined, appeal process. We offer sample code language in Appendix B.
APPENDIX A
Post v. City of Tacoma, 167 Wn.2d 300, 312, 315, 217 P.3d 1179 (2009), struck down, as a due process violation, a code enforcement system which failed to afford citizens an opportunity to appeal certain penalties. In response, the Metropolitan King County Council amended Title 23 to create that appeal opportunity. KCC 23.32.100-.120 (hereinafter, the “2011 Amendments”).1
Having now had several opportunities to apply the 2011 Amendments in deciding such appeals, we offer commentary. We describe three ways in which the current code may not solve the due process problem the 2011 Amendments were explicitly designed to cure, point to a pleading requirement that would benefit from adjustment, and describe how penalty appeals could better mesh with the code’s pre-existing penalty waiver provisions. We provide narrative suggestions for amendatory language here, with sample code language in Appendix B.
Our first concern is that a civil penalty invoice appeal runs “fourteen days from the date of the invoice.” KCC 23.32.100(B). Unfortunately, invoices are not necessarily served promptly after the invoice is dated. In one case, for example, DDES mailed the invoice only after the appeal period had ended, then moved to dismiss the appeal as untimely. Bringing penalty appeals in line with other appeals under Title 23, that is, fourteen days from service (see, e.g., KCC 23.32.100(B)), seems a simple, curative solution.
Our second concern involves evidence a party may submit at a hearing. KCC 23.32.110 places the burden on an appellant to prove error (which reverses the typical burden of proof our Rules of Procedure apply in a penalty case), but then closes the record to her evidence in furtherance of meeting that burden. This may deprive her of the real opportunity to appeal potential errors regarding government penalties that Post indicates is necessary in the code enforcement penalty context. 167 Wn.2d at 313. We recommend removing or at least modifying the “closed record” language.2
Our third concern, and the final one related to due process, relates to the scope of a penalty appeal. Currently an appellant may “only challenge whether civil penalties were assessed for any time period after achieving compliance,” and the “hearing examiner’s determination is limited to finding whether civil penalties were assessed for any time period after achieving compliance and to establishing the proper penalty dates if the appeal is granted.” KCC 23.32.120.











3We have employed the language “erroneous or excessive under the circumstances” in Appendix B because examiner jurisdiction presumably should not extend to fielding complaints about the propriety of, for example, the penalty assessment schedule duly enacted by the Council and set forth in KCC 23.32.010. Limiting appeals to “under the circumstances” would seem geared to restricting discussion to how DDES has applied the penalty schedule in a particular case, not the propriety of the schedule itself.


That language captures part, but not all, of Post’s thrust. Post described a party not provided the opportunity to contend that his repair efforts had brought his property into compliance prior to Tacoma issuing a penalty as an example of how Tacoma’s system violated due process. 167 Wn.2d at 314. But Post clarified that this was only a “notable illustration” of why an appeal process was required. There are other ways, beyond achieving compliance before a penalty was assessed, that a monetary penalty can be “erroneous or excessive.” Cf. id. at 313. We suggest adding Post’s “erroneous or excessive” language to what an appellant may challenge and an examiner may decide.3
We are cognizant of a very legitimate rationale behind limiting appeals to only whether the property owner had achieved compliance by a certain date: it avoids the specter of an appellant trying to “back door” a challenge to an earlier determination that she either had an opportunity to challenge and did not, or did challenge but lost. Post explicitly notes that one who fails to timely exercise a clearly available appeal right is not entitled to later litigate an issue, id. at 314, and res judicata precludes a party from re-litigating an issue she lost on. We already (beyond the penalty arena) bar parties from raising challenges that should have been raised during an earlier appeal period, or were raised and rejected. We have attempted, in Appendix B, to make that limitation explicit without restricting appeal rights in a manner that may run afoul of Post.
A fourth issue involves what a statement of appeal must contain. Most of KCC 23.32.100(B)’s requirements are straightforward, but requiring an appellant to describe “the violations for which civil penalties were assessed” is problematic. DDES undoubtedly knows what specifically, of the variety of ways a party could fail to meet DDES’s (or an examiner’s or court’s) requirements, DDES believes triggered the penalty. Requiring a party to restate back to DDES precisely how DDES thinks the party was remiss seems a strange exercise. 
More seriously, a respondent does not necessarily know precisely what DDES thinks she did that she should not have done, or she failed to do that she should have done. In one recent case there were four separate deadlines the responsible party had to meet to avoid penalties, yet the penalty invoice provided no detail on which particular milestone(s) DDES believed the appellant failed to meet beyond, “Civil Penalty VIO-1” and “Civil Penalty VIO-2.” Given that DDES possesses this knowledge, there can be no unfair surprise to DDES from failing to require this in an appeal statement. We suggest removing (or at least amending) the requirement.
The fifth and final issue involves sequencing appeals with DDES’s own penalty waiver provisions and both providing incentives for responsible parties to comply and conserving the appeals process for truly “final” DDES penalty decisions.


















4The full text of KCC 23.32.050 appears in Appendix B.




527.50.100 Necessary conditions.
A permit applicant may appeal to the hearing examiner permit fee estimates, including estimate revisions, issued by the department under the project management program only if:
	B.  The applicant had first filed a fee estimate dispute with the director, who denied all or a portion of the applicant's request.  (Ord. 16026 § 10, 2008).





The current timing functionally eliminates one effective tool prudent code enforcement officers have to encourage compliance. Officers will often request billing for something less than the entire sixty days DDES’s typical bills before beginning the abatement process. Seeing an actual bill (as opposed to simply warnings) often lights a fire under responsible parties to redouble their compliance efforts, especially given the specter of soon-to-follow additional penalties. But knowing that each bill presents an appeal opportunity, officers seem (for completely rational reasons) to have abandoned this measured step in favor of simply billing for the entire sixty days and thus only having to contend with a single penalty appeal per case. Once the entire sixty days are billed, the absence of imminent additional penalties removes an incentive for speedy compliance.
[bookmark: _Toc321750506][bookmark: _Toc321750564]Moreover, the penalty appeal provisions do not intersect optimally with DDES’s internal penalty waiver provisions. KCC 23.32.050 provides a variety of rationales for DDES’s director (with the concurrence of the finance department) to waive penalties in whole or in part.4 However, the code is now structured so that the penalty invoice must be appealed quickly to the Examiner before seeking a DDES waiver. Presumably, if the Examiner denies the appeal, the party could then return to DDES and request a waiver under KCC 23.32.050, a sub-optimal sequencing of events.
An alternative approach would be to borrow from KCC 27.50’s sequence for appealing permit fee estimates. There, an applicant cannot appeal a fee estimate to the Examiner until after she exhausts DDES’s internal process. KCC 27.50.010(B).5 That seems wise. Applying that structure to Title 23, DDES could review challenged penalties in-house through the pre-existing penalty waiver process, conserving Examiner time (and DDES time preparing for and participating in the appeal process) for that subset of penalty disputes where a party has availed herself of DDES’s internal process and yet remains troubled. And where DDES issues penalties incrementally (for example, in two week blocks versus the entire sixty days) or other steps may follow (such as re-inspection fees or the permit process), DDES could be allowed to postpone its waiver decision and thus Examiner involvement. Finally, an appellant would not be appealing a devoid-of-explanation invoice, but DDES’s final letter explaining its decision. We have cribbed language from Chapter 27.50 in our suggested amendments to Chapter 23.32.










In sum, the 2011 Amendments were a necessary and worthwhile effort to address concerns our high court laid out in Post. Having now had experience applying the Amendments in several cases, we believe the pertinent code sections could benefit from further attention. Our suggestions on what such a revised process would look like are attached as Appendix B.
[bookmark: _Appendix_B]APPENDIX B
23.02.080  Service - citation, notice of noncompliance, notice and order - stop work order.
	A.  Service of a citation, notice of compliance, or notice and order, or penalty waiver decision shall be made on a person responsible for code compliance by one or more of the following methods:
	  1.  Personal service of a citation, notice of noncompliance, or notice and order, or penalty waiver decision may be made on the person identified by the department as being responsible for code compliance, or by leaving a copy of the citation, or notice and order, or penalty waiver decision at that person's house of usual abode with a person of suitable age and discretion who resides there.
	  2.  Service directed to the landowner and/or occupant of the property may be made by posting the citation, notice of noncompliance, or notice and order, or penalty waiver decision in a conspicuous place on the property where the violation occurred and concurrently mailing notice as provided for below, if a mailing address is available.
	  3.  Service by mail may be made for a citation, notice of noncompliance, or notice and order, or penalty waiver decision by mailing two copies, postage prepaid, one by ordinary first class mail and the other by certified mail, to the person responsible for code compliance at his or her last known address, at the address of the violation, or at the address of the place of business of the person responsible for code compliance.  The taxpayer’s address as shown on the tax records of the county shall be deemed to be the proper address for the purpose of mailing such notice to the landowner of the property where the violation occurred. Service by mail shall be presumed effective upon the third business day following the day upon which the citation, notice of noncompliance, or notice and order, or penalty waiver decision was placed in the mail.
	B.  For notice and orders only, when the address of the person responsible for code compliance cannot reasonably be determined, service may be made by publication once in a local newspaper with general circulation.
	C.  Service of a stop work order on a person responsible for code compliance may be made by posting the stop work order in a conspicuous place on the property where the violation occurred or by serving the stop work order in any other manner permitted by this section.
	D.  The failure of the director to make or attempt service on any person named in the citation, notice of noncompliance, notice and order, or stop work, or penalty waiver decision order shall not invalidate any proceedings as to any other person duly served.  (Ord. 15969 § 6, 2007:  Ord. 13263 § 9, 1998).
23.32.050  Waivers.
	A.  The invoice for civil penalties imposed under this title shall include a statement advising the person responsible for code compliance that there is a right to request a waiver from the director of some or all of the penalties. 
B. A. Civil fines and civil1 penalties, in whole or in part, may be waived or reimbursed to the payer by the director, with the concurrence of the director of the department of finance, under the following circumstances:












1The 2011 Amendments exclusively employed the term “penalties,” not “fines,” and Title 23 overwhelming relies on “penalties” instead of “fines.” Unless there is some additional concept captured by “fines” not captured by “penalties,” “fines” appears redundant.

2While 2007 code amendments generally added “notice of noncompliance [with a voluntary compliance agreement]” where notices and orders, citations, and stop work orders were listed (see KCC 23.02.080, directly above), KCC 23.32.050 appears, inadvertently, not to have been so updated.

	  1.  The citation, notice and order, notice of non-compliance,2 or stop work order was issued in error;
	  2.  The civil fines or civil penalties were assessed in error; or
	  3.  Notice failed to reach the property owner due to unusual circumstances.
	C. B. Civil fines and civil penalties, in whole or in part, may be waived by the director, with the concurrence of the director of the department of finance or its it’s successor agency, under the following circumstances:
	  1.  The code violations have been cured under a voluntary compliance agreement;
	  2.  The code violations which formed the basis for the civil penalties have been cured, and the director finds that compelling reasons justify waiver of all or part of the outstanding civil penalties; or
	  3.  Other information warranting waiver has been presented to the director since the citation, notice and order, notice of noncompliance, or stop work order, or penalty invoice was issued.	
	D.  In cases where additional penalties may be assessed, or where compliance or other factors may provide a later ground for waiver, the director may postpone consideration of the waiver request. New penalties may be assessed as warranted, but no interest should accrue on (nor collection pursued for) penalties subject to a pending waiver request or timely-filed appeal.
E.  When the director reaches a final determination on a waiver request, the department shall provide a written decision to the person filing the waiver request, either in person or by United States mail. The written decision shall inform the person of the right to appeal the waiver decision and shall provide notice of the appeal deadlines and requirements established in this chapter.
F. C. The director shall document the circumstances under which a decision was made to waive penalties and such a statement shall become part of the public record unless privileged.  (Ord. 14309 § 7, 2002:  Ord. 13263 § 41, 1998).

	23.32.100  Civil penalty - invoice - appeal - notice.
	A. A person who filed a penalty waiver request under KCC 23.32.050 may appeal the director’s decision denying all or a portion of the requested waiver. The invoice for civil penalties imposed under this title shall include a statement advising the person responsible for code compliance that there is a right to appeal any civil penalties assessed for any time period after achieving compliance with a notice and order, stop work order or voluntary compliance agreement.
	B. The person billed in an invoice for civil penalties who believes that civil penalties were assessed for a time period after achieving compliance may file an appeal with the department. In order to be effective, a written notice and statement of appeal must be received by the department within fourteen days from service of the director’s penalty waiver decision the date of the invoice.  The statement of appeal must include: 
 	  1.  The identity of the person filing the appeal;
	  2.  The address of the property where the violations were determined to exist;
	  3.  A description of the violations for which civil penalties were assessed; and	
	  3.  4. A description of the actions taken to achieve compliance (and, if applicable, the date of compliance); and
	  4.  Any other reasons why the person believes the penalties are erroneous or excessive under the circumstances.  (Ord. 17191 § 55, 2011).
	23.32.110  Civil penalty - appeal - hearing - decision.  The hearing examiner shall conduct a closed record hearing on the appeal of the assessment of civil penalties.  The burden is on the appellant to demonstrate by a preponderance of the evidence that civil penalties were assessed after achieving compliance or that the penalties are otherwise erroneous or excessive under the circumstances.  If the hearing examiner grants the appeal, the examiner shall modify the assessment of civil penalties accordingly.  If the hearing examiner denies the appeal, the assessed civil penalties shall be reinstated in full.  The hearing examiner’s decision is final.  (Ord. 17191 § 56, 2011).

































	23.32.120  Civil penalty - appeal - scope governing law - tolling and application.
	A.  In an appeal of the assessment of civil penalties, the appellant may not challenge findings, requirements, or other items that could have been challenged during the appeal period for a citation, notice and order, notice of non-compliance, stop work order, or earlier penalty. only challenge whether civil penalties were assessed for any time period after achieving compliance.  The hearing examiner’s determination is limited to finding whether civil penalties were assessed for any time period after achieving compliance and to establishing the proper penalty dates if the appeal is granted. 
	B.  The appeal of the assessment of civil penalties to the hearing examiner shall be governed by K.C.C. chapters 20.24 and 23.36, except that where specific provisions in this chapter conflict with K.C.C. chapters 20.24 or 23.36, the provisions of this chapter shall govern.
	C.  Upon the timely receipt of a statement of appeal, the assessment of civil penalties shall be tolled pending the hearing examiner’s decision.  Should the hearing examiner deny or dismiss the appeal, the civil penalties shall be applied retroactively from the date that compliance was required in the notice and order, stop work order, voluntary compliance agreement or the compliance dates set in a the hearing examiner’s decision on an appeal of a notice and order.  (Ord. 17191 § 57, 2011).
[bookmark: _Examiner_Jurisdiction]
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SUGGESTED “GRADING” DEFINITION CLARIFICATION
The Examiner is instructed to use the semi-annual report to identify needed clarifications to county rules. Here we note one definitional issue not warranting its own ordinance but perhaps worthy of consideration the next time the zoning code (K.C.C. Title 21A) or the grading code (K.C.C. chapter 16.82) is updated. 
The zoning code, which houses the critical areas chapter (K.C.C. 21A.24), employs a definition of “grading” as “any excavation, filling, removing the duff layer or any combination thereof.” K.C.C. 21A.06.565. Conversely, the grading code defines “grading” as any “excavating, filling or land-disturbing activity, or combination thereof.” K.C.C. 16.82.020(O). 
Comparing those two definitions, the excavating, filling, and combination elements are constant. The difference is the third item, the zoning code’s “removing the duff layer” versus the grading code’s “land disturbing activity.” The grading code elsewhere defines “land disturbing activity” expansively as “an activity that results in a change in the existing soil cover, both vegetative and nonvegetative, or to the existing soil topography.” K.C.C. 16.82.020(Q). Thus the grading code’s definition of “grading” is broader than the zoning code’s definition: all “removing the duff layer” is “land disturbing activity,” but not all “land disturbing activity” entails “removing the duff layer.” 
We take no position on the policy choice of the appropriate “grading” trigger. However, as the critical areas chapter (K.C.C. chapter 21A.24) looks within the zoning code for its definitions, and given the normally heightened restrictions that apply to critical areas (as opposed to non-critical areas), it does not seem intentional that the rules would be more restrictive in general than they would be when applied specifically to critical areas. 
The Council may wish to consider this issue the next time it takes up the grading code or the zoning code.
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CODE SUGGESTIONS
[bookmark: _Performance_Management]Our final semi-annual report requirement is to identify any needed regulatory clarifications. While our work on a comprehensive overhaul of Examiner-related codes continued this period, we also identified one section in need of minor clarification.
KCC 23.32.110 states that:
The burden is on the appellant to demonstrate by a preponderance of the evidence that civil penalties were assessed after achieving compliance or that the penalties are otherwise erroneous or excessive under the circumstances. If the hearing examiner grants the appeal, the examiner shall modify the assessment of civil penalties accordingly. If the hearing examiner denies the appeal in whole or in part, the assessed civil penalties shall be reinstated in full. The hearing examiner’s decision is final. 
That highlighted sentence cannot really mean what it says. Take the example of an agency issuing penalties in a case involving two violations. If an examiner grants the appeal as to violation one and denies the appeal as to violation two, she would be “den[ying] the appeal in … part.” Yet in good conscience she would only reinstate the penalties associated with the second violation. One way to clarify the language would be:


The burden is on the appellant to demonstrate by a preponderance of the evidence that civil penalties were assessed after achieving compliance or that the penalties are otherwise erroneous or excessive under the circumstances. If the hearing examiner grants the appeal, in whole or in part, the examiner shall modify the assessment of civil penalties accordingly. If the hearing examiner denies the appeal in full ((whole or in part)), the assessed civil penalties shall be reinstated in full. The hearing examiner’s decision is final. 
We have shared the above language with Council’s central staff, and we understand it will be addressed the next time Title 23 is updated. 
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CODE CHANGE RECOMMENDATION
The code requires our semi-annual reports to identify any needed regulatory clarification.  Our recommendation this period involves the public benefit rating system, the Department of Natural Resources and Parks (DNRP) program through which property owners can “enroll” land and obtain a tax break by undertaking publically-beneficial activities that protect open space resources.
KCC Chapter 20.36 provides detailed direction for when to award points for dozens of resource categories and how increasing point levels translate into lower taxes. Yet the code is largely silent on whether or when points earned in one category should apply to the entire enrolled acreage or only to the discrete portion with that resource. So, for example, if six of the ten acres qualifying for enrollment will be “forest stewardship land,” do those stewardship points apply only to the six forest acres or to the entire ten acres?
For several years, DNRP and the Examiner have been recommending awarding such points for the entire acreage, but not if there is something like a road or physical barrier between qualifying portions of a given property. It may be wisest to codify that approach. Or, to the extent the administrative costs of trying to value enrolled acreage in pieces outweigh the benefits, it may be wisest to make points earned for one portion of land always applicable to the entire enrolled acreage. Or (and conversely) it may be wisest to increase the categories or situations where points apply only to a discrete portion of a larger, enrolled area.
We take no policy position on the above question. We only identify and describe it so the Council has some context whenever it turns to updating Chapter 20.36. 
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OFFICE INITIATIVES
[bookmark: _Code_Revisions][bookmark: _Code_Update][bookmark: _Suggested_“Grading”_Definition][bookmark: _Equity_and_Social_1][bookmark: _Office_Move][bookmark: _Silent_Jurisdictions]
…

EXAMINER CODE RE-WRITE
Our recent efforts to improve Examiner operations began with our re-draft of our 1995-era Examiner Rules of Procedures, expanded to a work group of Council staff attempting to craft a proposal to thoroughly revise the Examiner Code (K.C.C. chapter 20.24), and enlarged to encompass the myriad of other codes that reference or impact Examiner operations. Work continued this reporting period, with an ordinance introduced in the fall. (These efforts came to fruition a few weeks ago when Council passed—and the Executive signed—a lengthy ordinance. Next comes the implementation.) 
…

REGULATORY CHANGE RECOMMENDATION
The code requires our semi-annual reports to identify any needed regulatory clarification. We are exceedingly pleased that within the last month the Council has approved a 227-page code amendment covering all aspects of Examiner operations. In this coming period we will be transmitting to Council a draft revision of our Rules of Procedure; that transmittal will constitute our recommendation.
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REGULATORY CHANGE RECOMMENDATION

The code requires our semi-annual reports to identify any needed regulatory clarification. We typically stick to fairly neutral suggested clarifications, like minor tweaking of code language. But one issue we uncovered this reporting period—our first time dealing with for-hire (taxi) drivers’ licenses—seems to call out for a more comprehensive solution.
In July 1995 the County Executive entered into a cooperative agreement with the Mayor of Seattle. The gist of the arrangement has been that Seattle performs licensing functions related to for-hire vehicles, while the County performs licensing functions related to for-hire drivers. Thus the County's Records and Licensing Services (RALS) reviews (and decides on) for-hire applications for both the County and Seattle drivers’ licenses. 
The County and Seattle have a similar legal framework for when licenses must or can be a denied. The pertinent section in each jurisdiction’s code requires mandatory denial for a material misstatement or omission on a license application, sex crimes, and conviction of certain driving-related offenses. Each section then allows discretionary denial for other criminal convictions and for past driver conduct. 
There are minor variations. For example, the pertinent timeframe for the driving convictions that result in mandatory dismissal is five years for the County versus three years for Seattle. Compare KCC 6.64.600(3) with SMC 6.310.430(3). But in all the cases we have reviewed, the same operative facts—a conviction(s) or failure to disclose something material on an application, etc.— has led to RALS issuing a single letter denying both the Seattle license and the County license.
The process the cooperative agreement established seems to work well, but only until RALS issues a denial of the dual Seattle/County license, and the licensee (or would-be licensee) wishes to appeal. Because as it stands now, the portion of RALS’s decision related to the Seattle’s license must be appealed through Seattle’s system, while the portion of RALS’s decision related to the County’s license must be appealed to us. Thus RALS conducts a single investigation and issues a single denial letter, but it leads to two parallel appeal processes. This creates at least three levels of major concern.
From the perspective of a licensee—many of whom have limited English proficiency—having to file two separate appeals regarding the same underlying facts raises equity and social justice concerns. The appeals are due to two different offices at two different times (Seattle’s at the 10-day mark, the County’s at the 24-day mark). Once properly filed, the licensee must attempt to navigate two administrative ladders, two administrative ladders, including dealing with two sets of rules of procedure. And the licensee must take time out of multiple workdays (foregoing income) to attend multiple hearings.







 

From an administrative perspective, the parallel appeal processes increase (if not doubles) the staff time and cost, as RALS now must potentially prepare for and participate in at least two different administrative proceedings. Multiple offices have to process appeals. And at least two different officials need to consider and rule on the same set of underlying facts.
Finally, from a jurisprudential perspective, the current system where two different hearing officials issue two different rulings on the same underlying facts risks conflicting rulings and inconsistent legal interpretations. Seattle and the County may apply differing evidentiary or procedural standards. And we may come to different substantive conclusions about, for example, what constitutes a qualifying "misstatement or omission" on an application that requires license denial. That could sew confusion. 
The rationale the Executive’s August 1, 1995, memorandum advanced for supporting a cooperative agreement was that:
[bookmark: KVWin_undoend]The public should benefit from more consistent and uniform conditions and operations and less confusion about where to file complaints. The industry should benefit by not having to go to different offices to file forms and by more consistent and uniform regulations. Additionally combining enforcement staffs maximizes resources to affect specific enforcement in problem areas.
The Executive then returned to the theme that the arrangement would “create efficiencies in enforcement actions.” 
All that is true under the current system, as it relates to license applications that are eventually granted. But those referenced benefits (consistency, uniformity, less confusion, maximized resources and efficiencies) disappear once a license is denied. 
The jurisdictional hurdles may simply be too difficult to overcome. But if they could, there would be an increase in consistency, uniformity, and equity (especially for non-native English speakers), a reduction in confusion and government resources and cost-savings. We thus recommend that the Council consider whether the appeal process could be aligned and streamlined into a single mechanism. If there is an interest, we can provide further thoughts and assistance.
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OFFICE INITIATIVES


[bookmark: _Rules_of_Procedure]
RULES OF PROCEDURE
Our largest initiative this reporting period was finalizing draft revisions to our 1995 Rules of Procedure and separate 1995 Rules of Mediation. We started this project a few years ago, but then shelved it after realizing that better rules should start from a better code. So, as reported in previous reports, we embarked with others from the Council on a lengthy, to-the-studs overhaul of the examiner code. The code revision project came to fruition with a new KCC Chapter 20.22 (replacing the old KCC Chapter 20.24) in March 2016, giving us an improved law on which to base enhanced rules. 
We thus turned back to our rules this reporting period, and on the final workday of 2016 proudly transmitted our draft Rules of Procedure and Mediation to the Clerk, posted them on our website, and sent copies to various stakeholders.
Some of the rule changes are preordained by code changes (such as timely motions for reconsideration automatically staying an appeal deadline), but most are stand-alone improvements, including: adding definitions of terms; liberalizing and clarifying the process for amending appeal statements; improving and modernizing procedures for filing and service; simplifying our byzantine, nine-page mediation rules into a single page; better explaining expectations and procedures surrounding discovery; spelling out the subpoena process; clarifying how one “intervenes” in an examiner matter; making explicit our exclusion of unconstitutionally obtained evidence; providing new, specially-tailored measures for select classes of cases; amending what had been too broad and yet too shallow an agency burden of proof; and eliminating open-ended examiner discretion to defer to agency determinations.
With the public comment period having closed yesterday, and having received relatively few comments, we look forward to reviewing and incorporating the comments in the near future and circulating to Council any needed revisions to our December draft. We are confident that later in this reporting period we will have a fully operational, much improved, set of rules. 

REGULATORY CHANGE RECOMMENDATION
The code requires our semi-annual reports to identify any needed regulatory clarification. As discussed above, the biggest one in the coming weeks will be Council considering, finalizing, and acting on a motion to revamp our Rules of Procedure and Mediation.

	Hearing Examiner | Semi-Annual Report | July—Dec 2016
	16



Regulatory Change Recommendations









The code requires our semi-annual reports to identify any needed regulatory clarification. 
[bookmark: _For-Hire_Driver’s_Licenses]For-Hire Driver’s Licenses
On September 26, the Government Accountability and Oversight Committee is currently scheduled to consider a motion (2017-0302) asking the Executive to renegotiate a 1995 cooperative agreement (Agreement) between then-Executive Locke and then-Mayor Rice involving for-hire driver hailing rights. When it considers the matter, we ask the Council to consider adding a request to eliminate a duplicative appeal provision. 
Pursuant to the 1995 agreement, Seattle performs licensing functions related to for-hire vehicles, while the County performs licensing functions related to for-hire drivers. Thus the County’s Records and Licensing Section (RALS) reviews and decides on for-hire applications for a dual County/Seattle driver’s license. RALS then issues a single letter approving or denying both licenses. Government at its cooperative, streamlined best.
However, those benefits currently disappear once RALS issues a license denial, because the Agreement provides that the City and County each handle their own appeals. Thus, RALS’s single denial document has to be appealed to two places—to us to decide the County portion of the letter and to Seattle to appeal the City portion of the letter. This is problematic on at least three levels.
From the perspective of a licensee, it means having to file two separate appeals (Seattle’s due at the 10-day mark, ours due at the 24-day mark) regarding the same underlying facts and typically the same controlling legal standard. Once properly filed, the licensee must attempt to navigate two administrative ladders, including dealing with two sets of rules of procedure. And the licensee must take time out of multiple workdays (foregoing income) to attend parallel hearings. This scheme would be problematic for any licensee, but as a large percentage of applicants have limited English proficiency, no attorney, and require an interpreter at our hearing, the scheme raises significant equity and social justice concerns.
From an administrative perspective, these parallel appeal processes increase staff time and cost, as RALS must prepare for and participate in at least two different administrative hearings. At least two hearing offices have to process appeals, taking the time to arrange for a proceeding (at least a hearing, and sometimes also a prehearing conference), prepare for the session, take testimony, physical evidence, and argument, and then consider and rule on the same set of underlying events and often apply a legal standard identical to the other jurisdiction’s.  
And from a jurisprudential perspective, the current system creates the specter of inconsistent results. To be sure, there are some substantive differences between the County/Seattle standards1; in such scenarios, different outcomes might be completely acceptable, even required. But where the controlling legal standard is the same, absent some materially different evidence produced in one of the hearings, a split result (i.e., one officer affirms a denial while the other officer overturns a denial) creates an inconsistency that does not enhance anyone’s confidence in the fairness of the process. And the appearance of fairness doctrine is a hallmark of the examiner system. Absent a different legal standard, an applicant fit to drive in one place should be fit to drive in the other, and an applicant not fit to drive in one place should not be driving in either.





1 We have not, in our few dozen for-hire licenses cases, faced a factual scenario controlled by a materially different substantive standard between the jurisdictions. But at least hypothetically it could occur. For example, among the list of automatic license disqualifiers under both the County and the Seattle system is “a criminal conviction… for a crime pertaining to…driving under the influence of alcohol or a controlled substance.” KCC 6.64.600.A.3. See also SMC 6.310.430.A.4. The substantive difference is that for the County, license denial is mandatory for five years, while for Seattle, the mandatory denial period is three years, followed by a two-year discretionary denial period. So, for example, for an applicant with a four-year old DUI conviction, we would have to affirm a denial of the County portion of the license outright (the operative code language being “shall deny”) but then would need to engage in an additional analysis of whether (balancing all the facts) to sustain a denial of the Seattle portion of the license (the operative code language being “may deny”). Again, we have yet to actually entertain such a fact pattern.

Thus, we urge the Council to consider offering a new motion to request the Executive, when renegotiating the Agreement, to create a unitary appeal process. It certainly would put little strain on us, on those rare occasions where the substantive standard is materially different, to perform some extra analysis in deciding a combined appeal. And it would promote equity and social justice, improve administrative efficiency, and eliminate inconsistent hearing outcomes.
[bookmark: _Keeping_Small_Animals]Keeping Small Animals in Unincorporated King County
Sometimes we tackle fundamental issues, like the for-hire drivers’ license discussion directly above. Other times the issue is…chickens. On properties in the unincorporated area under 20,000 square feet (a little less than half an acre), KCC 21A.30.020 allows three small animals per dwelling unit to be kept outside. The owner of a 10,000-square-foot lot in unincorporated Skyway was thus limited to three chickens, while an owner of a similar-sized property in the surrounding cities would have been allowed eight (Seattle), ten (Tukwila), or eight (Renton) chickens. This seems odd, given that unincorporated areas are usually less (or at least not more) restrictive than cities when it comes to animal husbandry. If Council had recently acted, we would have accepted its measured judgment without comment. But there has been no change in the basic framework—three chickens on lots less than (depending on how one reads our code) 20,000 square feet or half an acre—since 1993, before any of our current Councilmembers were Councilmembers. Thus we recommend that Council consider this issue whenever it updates KCC Title 21A.  
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OFFICE INITIATIVES

TRANSIT RIDER SUSPENSIONS 
In response to council motion 14441, King County Metro Transit (Metro) brought together representatives from across the county, dubbed the Transit Safety and Equity Work Group. Part of the work tackled appeals of transit rider suspensions. The Work Group requested—and we agreed—to be the impartial hearing officer for those who wish to contest the facts underlying the suspension or the lawfulness of that suspension. Council accepted the Work Group’s plan under motion 14675. 
We explained to the stakeholders (Metro, rider advocates, the PAO, the public defenders, and the council sponsors) our normal system and role and probed to figure out what kind of process each wanted, such as which party bears the burden of proof, processing timelines, whether an appeal stays a suspension, scope of the examiner’s role, interplay between the examiner case and any pending criminal action, etc.
With those questions answered, we drafted and circulated an ordinance that splits the process—with Transit continuing to handle, in-house, requests for mitigation (essentially seeking a rider contract allowing transit use during the suspension period), while the examiner would review challenges to the merits and legal basis for a suspension. 
The Executive transmitted the ordinance last month, and we understand that ordinance 2018-0113 was referred to the Transportation, Economy and Environment Committee.
REGULATORY CHANGE RECOMMENDATIONS

























The code requires our annual reports to identify any needed regulatory clarification. In addition to the transit rider suspension ordinance discussed above, the other need we see today relates to the clearing and grading thresholds above which a permit is required.
Our code’s default is that no one may do any clearing or grading without a permit. KCC 16.82.050.B. The code then carves out exemptions, most of which set some fixed date baseline or allow property owners some clearing and/or grading without a permit. For example, the following may be performed without a permit:
· up to 2,000 square feet of new impervious surface added since 2005 (KCC 16.82.051.C.2); 
· up to 2,000 square feet of new plus replaced impervious surface added since 2008 (KCC 16.82.051.C.2); and
· annually clear up to 7,000 square feet of invasive vegetation (KCC 16.82.051.C.7); 
Moreover, total clearing limits on a property (meaning the total that can be cleared even with a permit), excludes areas legally cleared before 2005 (KCC 18.82.150.A.2.a). And the current Surface Water Design Manual sets the “existing site conditions” (against which new projects are evaluated for drainage) as “those that existed prior to May 1979 (when King County first required flow control facilities).”1
The annual allowance makes intuitive sense, and pegging other limits to the date, say, of when the Critical Areas Ordinance became effective, creates a relatively fixed, understandable baseline.
In contrast, the applicable permit-exemption for: 
· excavating or placing fill is whether it “cumulatively over time” involves over hundred cubic yards (KCC 16.82.051.C.1); 
· general clearing is “[c]umulative clearing” of less than 7,000 square feet (KCC 16.82.051.C.3); and
· clearing of invasive vegetation within certain critical areas is “cumulative clearing” of less than 7,000 square feet (KCC 16.82.051.C.8).

Those three are harsh. Looking at the 7,000-square foot clearing exemption, the majority of sites with a pre-existing home will typically have had over 7,000 square feet of “cleared” space. Thus beyond something like maintaining a pre-existing lawn, any clearing triggers a permit. As DPER’s Bulletin on the topic phrases it, once a “site already exceeds 7,000-square-feet of cleared area, any additional clearing requires a permit.” And the definition of clearing is quite broad: “the cutting, killing, grubbing or removing of vegetation or other organic material by physical, mechanical, chemical or any other similar means” (KCC 16.82.020.D). Weed-whacking even a small new area, for example, would trigger the need for a permit.






1http://your.kingcounty.gov/dnrp/library/water-and-land/stormwater/surface-water-design-manual/SWDM%202016%20complete%20document%20FINAL%20first%20errata%206%2015%202016.pdf at 1-3.


















2See http://kuow.org/post/strange-twisted-story-behind-seattles-blackberries

Those three are also murky. In contrast to a relatively clear baseline like “since 2005” or “within a 12-month period,” what does “cumulative” really mean? Does it mean since the dawn of time? Does it include pre-Columbian, Native American burial mounds or active land management practices (like frequent, low-intensity, prescribed burns)? Does it peg to the first European settler taking an axe to wood, or adding dirt to a trail to keep wagon wheels from getting stuck? Does it compile all the Himalayan blackberries ever cleared on a given site since Luther Burbank unleashed his botanical pox in 1894?2 What if a forested area was cleared decades ago, but has since regrown with native vegetation—does this subtract from the cumulatively cleared total? We do not know the answers, and at some point that ambiguity might open the county up to a “void for vagueness” legal challenge.


























3See, e.g., https://www.kingcounty.gov/~/media/independent/hearing-examiner/documents/case-digest/appeals/code-enforcement/2017/2017%20november/ENFR170163_Turgeon.ashx?la=en







Those three seem inconsistent with other code provisions. The impetus behind setting limits on how much clearing and excavating/filling can be done on a site without a permit presumably stems from the same policy considerations as, say, setting limits on how much new (or replaced) impervious surface can be added on a site without a permit: controlling unchecked drainage and surface water runoff. And it seems axiomatic that paving over a surface creates more of a drainage/water runoff impact than, say, replacing native vegetation with landscaping while keeping that surface pervious. Yet regardless of how much impervious surface was on the property as of 2005, adding impervious surface has a post-2005 allowance that can be exercised without requiring a permit, while there is zero tolerance for clearing any new area on a site that has a pre-existing, 7,000 square feet of cumulative clearing.
Those three have led to understandable public confusion and anger. In several code enforcement appeals we have had to break it to appellants that cumulative really does mean cumulative, and they will need to apply for a permit for even relatively minor work, even work not touching any critical areas or critical areas buffers, and solely because the pre-existing condition of the property already put them in the any-new-clearing-needs-a-permit box. The negative public reaction has been understandable.
The code needs improvement. When we decide cases, we interpret the codes “as they are written, and not as we would like them to be written.” Brown v. State, 155 Wn.2d 254, 268, 119 P.3d 341 (2005). So we have upheld DPER’s notices and orders involving “cumulative” clearing or grading.3 But that does not mean we find the current set up wise. And today is our code-directed chance to identify for council needed clarifications. We thus recommend that council consider amending KCC 16.82.051.C.1, .3 and .8 to replace “cumulative” with something more definitive and easier for the public to swallow.
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