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Metropolitan King County Council
Budget and Fiscal Management Committee
	
STAFF REPORT

	Agenda Item:
	9
	Name:
	Andrew Kim

	Proposed No.:
	2019-0304
	Date:
	July 23, 2019



SUBJECT

Proposed Ordinance 2019-0304 would authorize the sale of surplus property located in the South Park neighborhood in the City of Seattle at 7900 10th Avenue South Seattle, Washington 98108, also known as Duwamish Waterway Park.

SUMMARY

Proposed Ordinance 2019-0304 would authorize the executive to convey the surplus 1.26 acres of property within Council District 8 to the City of Seattle for the price of $1 million. The property was originally purchased by the county in 1916 with proceeds from the Harbor Bonds that supported the purchase of waterfront properties for “improvement and enlargement of county harbors”. The property has been used by the City of Seattle Parks and Recreation as the Duwamish Waterway Park since 1974 without a formal agreement until October 2018. 

In September 2016, initiated by the Friends of Duwamish Waterway Park and the City of Seattle Parks and Recreation, in partnership with the Seattle Parks Foundation, the Duwamish Waterway Park Concept Design was completed to improve and protect the park. Subsequently in October 2018, the county issued a Special Use Permit to the City of Seattle to allow the property to continually be used a public park and also allow for capital improvements. The City of Seattle plans to apply for permits to begin construction in 2019.

According to the Facilities Management Division (FMD), this property was historically categorized with the other Harbor Bond properties as a financial investment property. However, as allowed by King County Code, FMD has determined that the property does not meet the definition of a financial investment property given that the property was never developed and has never produced a financial return to the county. Council staff and legal analysis is ongoing to evaluate FMD’s determination and evaluate whether all the steps required by code to convey a surplus property to another government agency was met by FMD.

The proposed ordinance would need to be effective by September 11, 2019 to effectuate the purchase and sale agreement. The same timeline is required for the City of Seattle Council who would also need to take action on the agreement.

BACKGROUND 

Harbor Bond Property
The property located at 7900 10th Avenue South Seattle, WA 98108, also known as Duwamish Waterway Park, was originally purchased in 1916 with proceeds of the Harbor Bonds passed by King County voters in 1910 to support the purchase of waterfront properties to be held in trust for “improvement and enlargement of county harbors”.  In 2006, King County voters approved a proposition that allowed King County to sell the Harbor Bond properties with the stipulation that the proceeds must be used to support King County capital purposes.[footnoteRef:1] The proposition also  established that a Harbor Bond property “…can be sold for less than its fair market value or a value that reflects the income producing analysis required in K.C.C. 4.56.075 [financial investment property], whichever is greater.” [1:  Proposition 1 (November 2006) and Ordinance 15570.] 


[bookmark: _GoBack]According to FMD, surplus properties acquired from Harbor Bonds have historically been categorized as financial investment properties. King County Code (K.C.C.) Section 4.56.075.A states that financial investment properties are “currently not needed for county use but are held to provide a financial return to the county, and it is the ultimate objective of the county to dispose of this type of property, and disposal should not occur until optimal market conditions exist for maximizing financial return to the county.” For reference, in March 2018, the council approved a surplus sale of 1111 Fairview Ave North in the South Lake Union neighborhood of the City of Seattle as a financial investment property for $5.6 million to TRC Maritime Properties and Marina, LLC (TRC).[footnoteRef:2] 1111 Fairview Avenue North  was also acquired by Harbor Bonds. [2:  Ordinance 18682 enacted Mach 19, 2018.] 


City of Seattle Parks and Recreation – Duwamish Waterway Park
According to FMD, the 7900 10th Avenue South property has been used by the City of Seattle Parks and Recreation as the Duwamish Waterway (River) Park since 1974 when City of Seattle Parks and Recreation cleared the property and installed a carved wooden whale sculpture, and dedicated the park to the Duwamish Tribe as part of a “Rediscover the Duwamish Festival”. Until October 2018, the property has been used as a public park without a formal agreement between the county and the City of Seattle.

Over the last ten years, various community groups, the Seattle Parks Foundation, and the City of Seattle Parks and Recreation have invested in various planning activities to improve the Duwamish Waterway Park and enhance the green spaces in the South Park neighborhood in general. These plans include the 2013 Duwamish River Cleanup Coalition's Healthy Communities program[footnoteRef:3], the 2011 Seattle Parks Recreation Development Plan[footnoteRef:4], the 2012 South Park Action Plan, the 2014 Seattle Park Foundation’s South Park Green Space Vision Plan[footnoteRef:5], and Duwamish Revealed[footnoteRef:6].  [3:  URL: http://duwamishcleanup.org/community-health/the-duwamish-river-cumulative-health-impacts-analysis/. Accessed on July 21, 2019.]  [4:  URL: https://www.seattle.gov/Documents/Departments/ParksAndRecreation/PoliciesPlanning/2017Plan/plan_2011_ADOPTED.pdf. Accessed on July 21, 2019.]  [5:  URL: https://www.seattle.gov/Documents/Departments/Environment/EnvironmentalEquity/South-Park-Green-Space-Vision-Plan_6.17.14_Final-with-Appendix.pdf. Accessed on July 21, 2019.]  [6:  URL: www.duwamishrevealed.com. Accessed on July 21, 2019.] 


The latest plan includes the Duwamish Waterway Park Concept Design which was completed on September 30, 2016 and was initiated by the Friends of Duwamish Waterway Park and the City of Seattle Parks and Recreation, in partnership with the Seattle Parks Foundation. The Concept Design document (included as Attachment 5 to this staff report) highlighted engagement meetings with various community stakeholders to finalize a park conceptual design that proposed capital improvements that would cost approximately $577,000 and plans for construction to begin in 2017.

The City of Seattle Parks and Recreation website includes a link to an October 12, 2017 joint statement by King County and the City of Seattle Parks and Recreation agreeing to a shared vision for the Duwamish Waterway Park.[footnoteRef:7] In October 2018, the county issued a Special Use Permit to the City of Seattle (Attachment 6 to the staff report) to allow the property to continually be used as a public park and also allow for capital improvements. According to the City of Seattle Parks and Recreation website, the City has “contracted with Johnson Southerland to complete the design for Duwamish Waterway Park and work is underway and expects to submit for permits in early 2019.” Council staff is currently working with FMD and the City of Seattle to understand the progress of construction at the park. Of note, in December 2018, Seattle Parks and Recreation received a $950,000 grant from the Seattle Parks Foundation to be used for improvements to Duwamish Waterway Park.[footnoteRef:8] [7:  URL: https://parkways.seattle.gov/2017/10/12/shared-vision-duwamish-waterway-park/. Accessed July 21, 2019.]  [8:  City of Seattle Ordinance 125739, enacted December 20, 2018.] 


It should be noted that, according to the Concept Design document, the South Park neighborhood is composed of the follow demographics: 37.3% Hispanic; 32.4% White; 17.2% Asian; 8.8% Black; 1.2% Native American; and 1.4% Other. According to allaboutsouthpark.com, it should be further noted that, the first residents of South Park along the Duwamish Waterway (River) were Native Americans of the Duwamish (Dkhw’Duw’Absh) tribe. The Concept Design document contains details of the community engagement to complete the conceptual design of the park. 

Lower Duwamish Waterway – EPA Superfund Site
In September 13, 2001, the U.S. Environmental Protection Agency (EPA) added the Lower Duwamish Waterway as a Superfund site under federal law due to decades of unchecked industrial use and common widespread human activities that have deposited tons of harmful contaminants including PCBs (polychlorinated biphenyls), arsenic, PAHs (polycyclic aromatic hydrocarbons), chlorinated dioxins & furans, metals, and phthalates in the waterway's sediments. Today, contaminants continue to enter the waterway from the air, Green River Duwamish watershed, vehicles passing overhead, surface water runoff and sewer outfalls. The site is approximately the 5.5 mile portion of the ‘end’ of the Duwamish River which flows into Elliott Bay and the surplus property is located in this corridor. The Lower Duwamish Waterway Group (LDWG) is a public-private voluntary partnership between the county, the Boeing Company, the City of Seattle, and the Port of Seattle to coordinate the EPA-led cleanup of the Lower Duwamish since 2001 and continues to lead the cleanup efforts of the Lower Duwamish Waterway.


ANALYSIS

Harbor Bond Property Requirements
As allowed by K.C.C. 4.56.075.A., FMD has determined that the surplus property located at 7900 10th Avenue South (Duwamish Waterway Park) is not a financial investment property since the property was never developed and has never produced a financial return to the county.

According to Ordinance 15570 Section 2, no Harbor Bond properties “…can be sold for less than its fair market value or a value that reflects the income producing analysis required in K.C.C. 4.56.075, whichever is greater.” FMD has stated that since the property is not defined as a financial investment property, an income producing analysis is not required. In addition, FMD has stated that since the property does not and has never produced revenue, there is no legitimate basis for analyzing the present value of a non-existent revenue stream over the term of a non-existent lease. As a result, FMD has concluded that fair market value is the proper measure of the value of the property, which is satisfied by the purchase price in this transaction. Council staff is waiting for a summary of the appraisal report from FMD and working with council’s legal counsel to validate FMD’s determinations.

Intergovernmental Surplus Real Property Sale Requirements
According to King County Code Section 4.56.080, any surplus property sales greater than $100,000 requires council approval. Section 4.56.060 authorizes FMD to conduct sales of all county surplus properties. All surplus property sales need to abide by the requirements outlined in King County Code Section 4.56. The table below provides the requirements, the reference to King County Code, and the outcome or status of each requirement. The requirements are listed chronologically since each requirement is dependent on the outcome of another requirement (i.e. FMD surplus declaration must happen prior to FMD’s offer of a parcel to other county agencies).

	Surplus Property Sale Requirements


	No.
	Requirement
	KCC Reference
	Outcome/Status

	1
	FMD appraisal of parcel
	n/a
	The property was appraised on October 30, 2017 by McKee Appraisal, an independent commercial appraisal company. Council staff is awaiting a response from FMD on the Fair Market Value (FMV) of the appraisal. It should be noted that the appraisal was conducted over 20 months ago. 


	2
	FMD surplus declaration
	4.56.070   
	FMD stated that it declared the property a surplus to its needs on April 2018.


	3
	FMD offer of parcel to other County agencies
	4.56.070  
	FMD stated that it offered the property to other county agencies on April 2018 and received no responses. This included the Department of Natural Resources and Parks (DNRP). However, FMD stated that DNRP did not indicate any interest in owning a park located wholly within the City of Seattle.


	4
	Determine if property is suitable for affordable housing
	4.56.070.C.1
	FMD confirmed that it was not pursuing the property for affordable housing in May 2018. Council staff has determined that the parcel is not suitable for affordable housing since the property is zoned IB U/45 (Industrial Buffer Unlimited – 45’ max. height at 5” setback) and not zoned for residential.


	5
	Final surplus declaration
	4.56.070  
	FMD declared the parcel surplus to County needs on May 21, 2018.


	6
	Public notification of sale for bid or auction 

	4.56.090
	The proposed ordinance would convey the surplus property to the City of Seattle Parks and Recreation for $1 million. Since the surplus property is being sold to a government agency, it is exempt from being sold to the highest responsible bidder at public auction or by sealed bid, and therefore a public notification is not required.


	7
	Bid process
	4.56.100
	The proposed ordinance would convey the surplus property to the City of Seattle Parks and Recreation for $1 million. As per KCC 4.56.100.A.1, since the surplus property is being sold to a government agency, it is exempt from being sold to the highest responsible bidder at public auction or by sealed bid.


	8
	Purchase and Sale Agreement
	n/a
	The effective date of the Purchase and Sale Agreement (PSA) is January 14, 2019.


	9
	Council Approval
	4.56.080
	Since the value of surplus property being conveyed exceeds $100,000, council approval of the sale is required. Under the terms of the PSA, the sale is contingent on the ordinance approving the PSA by council to be effective by September 11, 2019.[footnoteRef:9] It should be noted that the City of Seattle Council also have the same timing requirement. As of July 21, 2019, the status of City of Seattle Council’s action is unknown.  [9:  Section 5.2 of the Purchase and Sale Agreement (PSA) provides a 120 Day County Council Approval Contingency Period with the First Amendment of the PSA allowing an additional two 60 Day extension. The effective date of the PSA is January 14, 2019 and therefore 240 days from the effective date would be September 11, 2019.] 


For minimum processing, the council would need to take action on the proposed ordinance by the August 28, 2019 Full Council meeting and at a BFM Committee meeting prior to August 18, 2019 to meet the 10-day public hearing notice requirement. Due to council recess, the next scheduled BFM Committee meeting would be August 27, 2019. This would mean that council would need to take action at today’s BFM Committee meeting so that the item can be placed at the August 21, 2019 or August 28, 2019 Full Council meeting to meet the September 11, 2019 deadline.

Should the council choose not to take action at today’s committee meeting, either the full council would need to relieve the committee of this proposed ordinance to meet the timeline, or council staff could request FMD to negotiate another amendment to the PSA with the City of Seattle to request an additional 60-day extension for the council approval contingency period.


	10
	Disposition of Sale Proceeds
	4.56.130
	If approved by the Council, the sale proceeds would be disbursed first to the Department of Executive Services (DES) – FMD Real Estate Services (RES) for work associated with the sale of the surplus property ($70,000). 

Any remaining funds ($930,000) would be deposited into the General Fund to be used for county capital purposes, as required by the 2006 voter approved proposition related to Harbor Bond properties.[footnoteRef:10] [10:  Proposition 1 (November 2006) and Ordinance 15570.] 


FMD did not specify any specific uses for the sale proceeds.

The fiscal note also notes that the county will realize savings of $1,945 annually from no longer paying surface water assessments on this parcel should the council approve the sale.										

	11
	Public Hearing Notice of Intergovernmental Sale
	4.56.140
	Prior to an intergovernmental disposal of real property with an estimated value greater than $50,000, a public hearing notice would need to be advertised at least ten days but not more than twenty-five days before the public hearing[footnoteRef:11]. [11:  RCW 39.33.020.] 


Details related to the timing of the public hearing notice is outlined in Requirement No. 9 above. 




Environmental Considerations in the PSA
According to the property summary, the City of Seattle confirmed the presence of arsenic in the soil during its environmental assessment. The arsenic levels are above levels permitted by the Washington State Department of Ecology and remediation would be required. The City of Seattle has developed an estimate of the costs of such remediation and the county has agreed to reduce the sale price of the property from $1.1 million to $1 million in return for the City of Seattle assuming responsibility for soil remediation. This was memorialized in the First Amendment to the PSA. Relatedly, FMD stated that the City of Seattle was unwilling to assume potential liability arising from the Lower Duwamish Waterway EPA Superfund site cleanup and therefore a provision in the PSA exempts the City of Seattle from such liability.

2020 Conservation Futures Tax (CFT) Projects
At its July 16, 2019 Mobility and Environment Committee meeting, the Conservation Futures Advisory Committee briefed the committee on recommendations for the allocation of 2020 Conservation Futures Tax Levy and Parks Levy Open Space acquisition funding.[footnoteRef:12] Included in the recommendations was the “Duwamish River Shoreline Acquisition”, a $3.5 million City of Seattle request to acquire properties adjacent to the Duwamish Waterway Park to establish a “South Park Riverwalk”.[footnoteRef:13] The Advisory Committee recommended a “match waiver request” for both projects and noted that Seattle Parks and Recreation chose not to dedicate any of its existing matching funds to these projects and in fact stated they wanted $0 in CFT funding if a match waiver was not granted. FMD has stated that the CFT projects did not factor in the negotiations to convey the surplus property (Duwamish Waterway Park) to the City of Seattle. [12:  Briefing 2019-B0124.]  [13:  This project was separated into two CFT projects: (1) Seattle Duwamish River Shoreline Acquisition – Unity Electric Award with a recommended funding of $1 million to acquire the Unity Electric property located directly east of the Duwamish Waterway Park; and (2) Seattle Duwamish River Shoreline Acquisition – Silver Bay Award with a recommended funding of $500,000 to integrate a trail along the river into a larger stormwater infrastructure site on the Silver Bay property.] 


Equity and Social Justice Impacts according to FMD
FMD’s property summary document states that the surplus property sale would positively impact low income communities, communities of color, and limited English proficient communities in the South Park neighborhood by providing the only access to the residents of that neighborhood to the Duwamish Waterway. FMD has stated that this was based on input from the various community groups that have been involved with the development of the park, specifically the South Park community, representatives of the Duwamish Tribe and advocates for the rehabilitation of the lower Duwamish Waterway. Council staff analysis is ongoing to determine the source of these engagements and whether the engagements occurred through the City of Seattle or by the county directly. 

INVITED

· Anthony Wright, Director, Department of Executive Services – Facilities Management Division (FMD)
· Robert Stier, Special Projects Manager, FMD

ATTACHMENTS

1. Proposed Ordinance 2019-0304 (and its attachment)
2. Transmittal Letter
3. Fiscal Note
4. Property Summary
5. Duwamish Waterway Park Concept Design – Community Vision Scrapbook (September 30, 2016)
6. Special Use Permit for the City of Seattle for use of Duwamish Waterway Park
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