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SUBJECT
Proposed Motion 2012-0072 would express the Council's support for legislation currently before the Washington State Legislature to prohibit manufacture, sale or distribution of certain toxic flame retardants found in products intended for use by, or in support of, children.  
COMMITTEE ACTION

On February 22, 2012 the Transportation, Economy and Environment Committee amended Proposed Motion 2012-0072 and reported the substitute motion out of committee with a “do pass” recommendation (expedited).

SUMMARY
The two bills, a House of Representatives and a Senate version, would prohibit the manufacture, sale or distribution of the flame retardant chemical known as TRIS,
 and would require manufacturers of “chemicals of high concern” to prepare assessments of potential alternatives to the use of such chemicals.  The proposed motion conveys the Council's support for such regulation.
BACKGROUND
As originally drafted, the state legislation would ban the use of certain flame retardant chemicals that are considered toxic or carcinogenic, and that have been found to be present in products intended for use by, or in the care of, babies and children.  As introduced, Proposed Senate Bill 6120 and Proposed House Bill 2266 would prohibit the manufacture, distribution and sale of children’s products containing TRIS in amounts greater than 50 parts per million, beginning July 1 2014.  Manufacturers of products containing TRIS would have to submit an “alternatives assessment” to the Department of Ecology by July 1, 2014.  Manufacturers of children’s products containing formaldehyde, bisphenol A, antimony or antimony compounds would also have to submit an alternatives assessment, intended to identify alternatives to the use of chemicals of high concern for children.  
Under the original version of the bills, the Department of Ecology would report to the Legislature by July 1, 2015 summarizing and evaluating alternatives assessments and manufacturers’ reports on chemicals of high concern.  Among other information, the report would require: 
· the results of the alternatives assessments required from manufactures, including identification of safer alternatives to the chemical of high concern;
· the evaluation of data already required to be provided by manufacturers of incidents of children's exposure to chemicals of high concern; and  
· the department's proposals for opportunities for preventing children’s exposure to such chemicals, including recommendations for future legislative action.   
Report by the Washington Toxics Coalition/Safer States

In January 2012, the Washington Toxics Coalition, which seeks to protect public health and the environment by eliminating toxic pollution, and Safer States, an organization of environmental health coalitions and organizations around the nation, released a report entitled “Hidden Hazards in the Nursery”
 (“Hidden Hazards Report”).  The Hidden Hazards Report describes an assessment of the presence of toxic flame retardants in products intended for use by, or in the care of, babies and children.  The Hidden Hazards Report describes a testing process of baby and children’s items from major national retailers including Babies R Us, Sears, Wal-Mart and Target, using products purchased in Washington, Connecticut, Maryland, Massachusetts, Michigan and New York.  All of the products contain polyurethane foam, which is commonly treated with flame retardants.  
Chlorinated TRIS
According to the Hidden Hazards Report, analysis of the foam identified the presence of toxic flame retardants in 17 of the 20 items tested, 16 of which were “TRIS” flame retardants, most frequently “chlorinated TRIS”, or TDCPP.  In the 1970s, chlorinated TRIS was removed from children’s pajamas after laboratory studies found it could cause mutations, and was potentially carcinogenic.  Chlorinated TRIS has been designated as a carcinogen by the State of California; and the Hidden Hazards Report cites a number of studies that have raised concern about mutagenicity, hormone disruption and nervous system harm potentially associated with chlorinated TRIS.  Recently, according to the Hidden Hazards Report, its use has become widespread as a replacement for another flame retardant, PDBE
, which has been phased out because of toxicity.  
The Hidden Hazards Report notes that these flame retardants are not chemically bound to the polyurethane foam that they are used to treat; as a consequence, they may separate from the foam and make their way into the home environment, circulating in household dust and indoor air .The Hidden Hazards Report notes that, because babies and children spend more time on or near the floor where dust can gather, they are likely to have high exposures to these escaped toxics—and their greater “hand-to-mouth” patterns increases the potential for ingestion of these toxics.  
The Hidden Hazards Report indicates that there are alternatives to the use of toxic fire retardants available or under development.  It cites the example of one manufacturer of strollers, bassinets and car seats that reports that it meets flammability standards without the use of brominated or chlorinated chemicals, using a blend of cotton and wool to meet California’s standards for juvenile products as well as federal motor vehicle standards for car seats.  The Hidden Hazards Report identifies options to toxic flame retardants that are currently under development, including a polymer based on a byproduct of cashew nut processing, a silicon-based polymer, nanoclay, and others.  The Hidden Hazards Report identifies alumina trihydrate as a safer, effective option.  
The Hidden Hazards Report also notes that leadership in addressing public exposure to toxic chemicals in consumer products has been focused at the state level, in the absence of federal initiative.  Washington was one of the first states to act to ban PDBE, a toxic chemical used in flame retardants until it was found to be accumulating at alarming levels in wildlife and human breast milk. The State of New York banned TCEP, which is one of two forms of TRIS flame retardant chemicals, in 2011, and the Hidden Hazards Report notes that a number of state legislatures are considering bans of TRIS flame retardants in 2012.  
Action of State Legislature

The State Senate has approved a modified version of SB 6120.  The current version, 2SSB 6120:

· does not prohibit the use of chlorinated TRIS, one of the flame retardants studied in the Hidden Hazards Report;  
· does not require manufacturers of products containing chemicals of high concern to submit an alternatives assessment.  
· does not require a report by the Department of Ecology summarizing and evaluating the alternatives assessments and recommending legislation.  
As now proposed, 2SSB 6120 would only prohibit the manufacture, sale or distribution children’s products containing more than 100 parts per million of TCEP, just one of the two types of TRIS.  Chlorinated TRIS would not be banned.  Recent studies to determine the types of flame retardants used in children's products that the use of TCEP is significantly less than chlorinated RTRIS.  The studies are careful to qualify that their results are specific to the products tested.  Laurie Valeriano, the Executive Director of the Washington Toxics Coalition, an advocate for the original legislation, indicated that the industry itself has reported that it is no longer widely uses TCEP in children’s products.  While she suggested that regulating TCEP is warranted, the major focus of that group is banning the use of chlorinated TRIS, as it appears to be used more widely.
This measure now proceeds to consideration by the House of Representatives.  The companion measure, HB 2266, did not meet required procedural deadlines for progress in the House of Representatives, and is considered inactive.  
Proposed Motion 2012-0072
Council Proposed Motion 2012-0072 notes the relationship of trust that parents and caregivers place in products intended for use by, or in the care of children, and acknowledges the findings of the Hidden Hazards Report, which describes the potential impacts of toxic flame retardants on children and the environment,   The motion further references the State Legislature’s consideration of SB 6120 and HB 2266 and describes key elements of the measures as originally proposed.  The motion indicates the Council’s strong support for consideration and expeditious approval of these measures. 
Amendment
As of the writing of this staff report, an amendment to the motion is being prepared.  As noted above SB 6120 has been amended. 
 The modification eliminates the prohibition on chlorinated TRIS, among other revisions.  The amendment to this motion would add a recital acknowledging this change in the original Senate Bill and would revise the statement of the Council's intent to support the original versions of the proposed state legislation.   
Timing

March 2, 2012 is the last day for consideration of measures from the opposite house during the 2012 legislative session.  Council action prior to that date would be needed in order to influence the legislature's consideration.  
ANALYSIS
Parents are dependent upon the availability of consumer products for youth that are safe.  There appears to be significant evidence of the toxicity of chlorinated TRIS and other chemicals used in children's products as flame retardants.  Toxic chemicals brought into contact with children in early, vulnerable developmental stages are of particular concern.  Chlorinated TRIS has already been removed from use in children’s pajamas as a result of concern about potential mutagenic affects.  Alternatives to the use of such chemicals are reported to be available, or are in development.  The proposed motion supports state legislation which would prohibit the manufacture, sale or distribution of products which contain toxic flame retardants.  
REASONABLENESS

Council action to support the state legislation as originally proposed, which prohibits the manufacture, sale or distribution of products containing toxic flame retardants appears to be a reasonable business decision.
�  "TRIS" means either TCEP (tris(2-chloroethyl)  phosphate), chemical abstracts service number 115-96-8, or TDCPP (tris (1,3-dichloro-2-propyl)phosphate), chemical abstracts service number 13674-87-8, or both.  TDCPP, is also known as “chlorinated TRIS.”





� Hidden Hazards in the Nursery, January 2012, Washington Toxics Coalition/Safer States  Erika Schreder, Science Director, Washington Toxics Coalition


� Polybrominated Diphenyl Ether


� HB 2266 has been stalled in committee.  
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