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King County




Committee of the Whole

STAFF REPORT

	Agenda Item:
	6
	Name:
	Kendall Moore

	Proposed No.:
	2011-B0123
	Date:
	July 11, 2011

	Invited:
	Sung Yang, Executive's Office
Kevin Daniels, North Lot Development


SUBJECT  

Proposed Ordinance 2011-0294 would authorize the Executive to execute Amendment No. 13 to the North Lot purchase and sale agreement ("Agreement") between the County and North Lot Development LLC.  Council approval of this ordinance is required because the changes include substantive modifications to the Agreement's terms. 

BACKGROUND 

The original Agreement was referred to the Committee of the Whole and was the subject of two committee meetings.  A comprehensive description of the sale's background was provided in the May 2, 2007 staff report to that Committee.
  The following background information is salient to the present legislation and amendment 13. 

1.
1971 - 2007
In 1971, King County purchased from Burlington Northern Inc. properties ultimately used for Kingdome stadium development.  The North Lot is a 3.85 acre parcel from that purchase and is currently owned by the Current Expense Fund.  The Facilities Management Division is the custodial agency.
In 1997, the successful passage of Referendum 48, (the “Stadium Act”) authorized creation of a Public Stadium Authority ("PSA") and charged it with financing, siting, constructing and operating a new “stadium and exhibition center.  Concurrent with the PSA’s site selection process (which ultimately chose the old Kingdome site), the King County Executive and the City of Seattle Mayor expressed a strong public policy interest in selling certain Kingdome-related properties to a private developer for construction of a housing/mixed-use development.  That proposal anticipated development of the northern portion Kingdome parking lot.
  
In 1998, the five affected parties
 negotiated and signed an agreement and a letter of intent, which set out an agreed-upon plan for the conveyance of all real and personal property determined to be necessary as a site for the new stadium and exhibition center and for potential development of the remaining portion of the North Lot of the Kingdome.  It also specifically anticipated that if the North Lot was developed as envisioned, the PSA would receive replacement parking for the 491 stalls on the North Lot that currently operated and derived revenue.   

In 2005, the County initiated a nationally advertised solicitation for the sale of the North Lot.  The County selected the proposal from the development team of Opus/Nitze-Stagen.  In October 2007, the Council authorized the Executive to execute the final version of the purchase and sale Agreement.   Opus/Nitze-Stagen formed a limited liability corporation, North Lot Development LLC ("NLD"), to purchase the Property.
  The Agreement was executed by the parties in June 2007.  

2.
2007 - now
Property Reconfiguration:  On May 14, 2009, the parties recorded an agreed-to a lot line adjustment for the property, creating 3 individual parcels (referred to as X, Y and Z).  See Attachment 2.  Parcels X and Y comprise what is now referred to as the western half of the North Lot and parcel Z is referred to as the eastern half of the North Lot. 

Amendments to the Agreement:  Subsequent to executing the Agreement, the Executive and NDL have amended it twelve times.  As analyzed in 2009, Council staff concluded that amendments one through four were contemplated under the Agreement to be approved without Council review.  However, amendments five through seven, also executed without Council authorization, substantively altered the rights of the parties, and should have been subject to Council approval before they were executed.  As a result, when the Executive transmitted the proposed ordinance to approve amendment 8
, the Council added Section 4 to the adopted Ordinance 16555, approving the Agreement amendment 8: 

"The King County executive shall not, without prior council approval, execute any further amendments to the Agreement that would alter the duration of the Due Diligence Period, that would alter the deadline for obtaining and the duration of an Extension Period, that would extend the Closing Date, that would alter the substantive rights and obligations of the parties with regard to the terms of the conveyance, or that would alter any requirements for the Earnest Money, Extension Payments or the Purchase Price payment." (Emphasis added.)

Amendment 13: As reported by Executive staff, NLD would like to close on the sale early in September.  To do so, and to secure the funding to initiate the construction, NLD requested changes to the Agreement and particularly restricting the application of two covenants.  These requested changes would substantively alter NLD's obligation with regard to the terms of the conveyance. 

3.
Terms of the Agreement affected by this amendment 13
Section 4.5: The Agreement acknowledges that certain NLD's obligations cannot be realized at closing.  Therefore, the parties agreed that the Property would be encumbered by covenants that would run with the land, some transitory and some permanent.  These covenants would be binding against NLD, as well as any future purchaser of any portion or all of the Property.
  In relevant part Section 4.5 provides: 

"[Restrictive] covenants shall run with the land for the sole benefit of the County and the County's significant interests in land, both fee and easement adjacent to and in the vicinity of the Property. … these covenants shall be binding obligations on [NLD] when this Agreement is fully executed. … 

[T]he covenants and conditions contained herein shall bind and the benefits shall inure to, respectively, [NLD] and its successors and assigns and all subsequent owners of any portion of the Property or the Project, and to [the County] and its successors and assigns, subject to expiration, termination, and modification thereof as specifically provided below. Each and every contract, deed or other instrument hereafter executed conveying any portion or interest in the Property or the Project, including any interest under the Washington Condominium Act, Ch. 64.32 RCW, shall contain an express provision making such conveyance subject to any covenants and conditions of this Agreement which are then still in effect, provided however, that any such contract, deed or other instrument shall conclusively be held to have been executed, delivered and accepted subject to such covenants and conditions, regardless of whether or not such covenants and conditions are set forth or incorporated by reference in such contract, deed or other instrument."  (Emphasis added.) 

Section 4.5.3: This Section outlines the NLD's obligation to provide 100 units of Affordable Housing in the development of the North Lot.  Pursuant to the original Agreement, the covenant applies to the entire Property and initially all 100 units were to be constructed as part of the North Lot development.  Amendment 12 modified that requirement.  That amendment, approved by the Council in October 2010,
 allows NLD to construct 70 or more Affordable Housing units off the Property.  The number of off-site Affordable Housing units could only be increased above 70 if NLD submits an alternative proposal approved by the Executive.  

Section 4.5.5: Pursuant to this Section, NLD covenants that it will provide both temporary parking (for those stalls displaced because of the construction) as well as permanent replacement parking to the PSA.  The Section acknowledges that the PSA is entitled to the revenue to both the temporary and permanent replacement parking.  The Section also requires NLD to get the PSA's approval to any design and operation of the temporary and permanent replacement parking.  The Section concludes with: 
"This covenant shall run in perpetuity. [NLD] may, however, be relieved of complying with some or this entire covenant with the written consent of the PSA."
NLD has requested that the terms of the Agreement be substantively altered so that the western half of the Property is not encumbered with the covenant to build all of the Affordable Housing units and the permanent replacement parking obligation only encumbers the eastern half of the Property (Parcel Z).

ANALYSIS

The three more substantive changes to the Agreement outlined are addressed first, to be followed by the other more technical changes. 
Modifications with Policy Implications 

1.
Section 4. 5.3 (new subsection h.) 
Modification: Provide NLD the option to either (1) have the Affordable Housing covenant to remain as it is currently - applicable indivisibly to both the eastern and western half of the Property and allowing 70 or more Affordable Housing units to be built offsite (amendment 12); or (2) provide separate covenants for the western and eastern halves, imposing the requirement of 30 Affordable Housing units on the western half and encumbering the eastern half with the obligation for the remaining 70 units - but also retaining the amendment 12 offsite allowance. 

Substantive Issue: NLD
 has represented that (a) 30 Affordable Housing units being built in a building planned for the western half; and (b) encumber the eastern half with a covenant for the remaining 70 units, which are really expected to ultimately be built offsite.  In other words, the consideration for encumbering the eastern half with the 70 unit obligation is the promise (and therefore covenant) that 30 units will be built on the western half.  
To ensure that the 30 units will be built on the western half, another approach is to revise the subsection to require that covenants impose the 30 - 70 split (and amending the amendment 12 language to remove the provision that the number of offsite units could exceed 70 if NLD succeeded in getting the Executive's approval to such a proposed alternative).  
As reported by the Executive, NLD does not intend to develop any housing units on the eastern half.  If NLD were to choose to keep the Affordable Housing covenant applicable to the entire Property, it could subsequently propose for the Executive's approval, with no Council review, that all Affordable Housing units be built offsite.
Kevin Daniels, the principal representative of NLD, has confirmed that in the building permit for the western half includes the 30 Affordable Housing units.  Removing the option language from this Section would bring the amendment in line with this representation. 
2.
Section 4.5.3 (new subsection j) 
Modification: Allow NLD, once the Affordable Housing units on the specified half are available for occupancy, to amend the Affordable Housing covenant to encumber only the unit, the building in which the units are located and the land on which the building containing the units is located.
Substantive Issue:  As the Agreement is written, the Affordable Housing covenant runs for 20 years and against the unit, the building in which the unit is located and against the whole North Lot.  The Agreement is very specific in Section 4.5 and is specifically called out that every contract (including interests under the state's condo act) will refer to the covenants and be subject to them.  As confirmed by Kevin Daniels, the proposed 30 Affordable housing units for the western half are going to be built in the podium building, with additional residential towers to be then built on top of the podium.  An artist's depiction of this is attached as Attachment 4.  Mr. Daniels also confirmed that the individual towers may be under different ownership from each other and from the podium building in which the 30 Affordable Housing units are being located.  
This change would ensure that if for some reason (including financial distress) the covenant to provide the Affordable Housing became unenforceable against the podium building or units in the podium building, the County could not enforce the covenant against the other towers.  While restricting the covenant to only the building in which the Affordable Housing units are built may make the other towers more marketable for financing, it reduces the enforceability of the covenant.  

3.
Section 4.5.5 
Modification: Impose the permanent replacement parking obligations solely to the eastern half of the Property (Parcel Z).

Substantive Issue:  As currently written the entire North Lot would be encumbered with the covenant to provide the permanent parking for the PSA.  With this change, that covenant could only be enforced against the east half.  As has been reported by Executive staff, the PSA and NLD are in discussion regarding this covenant and it is expected that an agreement between those two parties may result in this covenant being removed at a later date.  The Agreement contemplates that if the PSA and NLD reach a separate agreement, this covenant would be removed.  
Technical Modifications 

As drafted, the amendment includes another provision that recognizes a new lot line adjustment that NLD is proposing.  Attachment 5.  As written it presumes that the legal descriptions for the new proposed lot line adjustment will be made.  To ensure that if a different lot line adjustment is proposed to be recorded after the sale closes that would affect the parcel boundaries of the two halves, the County should have prior approval.  
Consideration for These Changes
It has been the Executive's position that because in essence the covenants themselves are not changing, just shifting to a portion of the North Lot, the positions of the parties are not substantially changing.
  Restricting the application of these covenants does alter the positions of the parties.  As acknowledged by the Executive, NLD is requesting these changes to make the western half more attractive in the financing market.  In other words, the less a property is encumbered by obligations to perform, lenders provide more favorable terms under which they will lend.  This makes the western half more valuable.  It also makes the eastern half the only portion of the North Lot, and any owners of it and its improvements, that the County can look to to fulfill those shifted covenants.  Thus, the County is limiting the property and the owners against which the County can seek enforcement.  

One reason parties enter into contracts is to allocate risks.  With these changes, the County is increasing its risk of not being able to enforce the benefits of the bargain it negotiated in 2007.  Times have changed and the Executive has heralded the economic benefits the City of Seattle and King County will reap if construction on the western half begins in earnest this year.  While having a major construction project begin during these tough economic times is welcomed, the Council needs to determine if it is sufficient consideration to change the County position regarding these covenants.  
One option is to include a new provision in the Agreement that if the covenants are not fulfilled by the time that the complete build out of the project is to be achieved, then ownership of the eastern half of the North Lot reverts back to the County.  This option is further discussed under the next section of this staff report.  
AMENDMENT
Council staff has prepared amendments to amendment 13.  

1.
The Gossett amendment would replace the amendment 13 in its entirety with a new one which would:

· Clarifying the covenant against the western half is for 30 Affordable Housing units and a covenant against the eastern half is for 70, with the provision that the terms of amendment 12 will apply to these 70 only. 

· After closing, require NLD obtain the County's approval to any lot line adjustment that would alter the configuration of a property encumbered with a Affordable Housing covenant

· Eliminate new subsection 4.5.3.j., thus retaining the current term that an Affordable Housing covenant against the parcel runs to all improvements. 
· Eliminates a provision in amendment 12 that would allow more than 70 Affordable Housing units to be built offsite. 

· Clarifies the parking covenants as they would apply to each half of the North Lot. 

2.
While neither party to this Agreement currently foresees these covenants not being fulfilled, as these economic times have proved, what one envisions does not always come to pass.  The Lambert amendment would require that the sales deed for the eastern half of the Property be conditioned so as to ensure that the County would be at least be partially made whole if NLD's obligations to provide permanent replacement parking to PSA and build 70 Affordable Housing obligations units either on or near the North Lot were not fulfilled.  This amendment provides that if these covenants are not satisfied within term of the Master Use Permit (already issued by Seattle), as allowed under the Twelfth Amendment to complete construction, then the property's ownership would revert back to the County.  
Drafts of these amendments will be handed out at the briefing.  

LEGAL REVIEW

The Council’s Legal Counsel, Jim Brewer, has not completed his review of this legislation. 
ATTACHMENTS
1.
Proposed Ordinance 2011-0294

2.
Transmittal Letter

3.
Fiscal Note

4.
May 14, 2009 lot line adjustment
5.
Artist's Depiction of western half

6.
Proposed new lot line adjustment 

� See staff report to Proposed Ordinance 2007-0275.


� Referred as “North Lot” in this staff report.  See Attachment 4.  


�County, City, PSA, First and Goal (tenant of new stadium) and the Washington State Department of Transportation ("WSDOT") interested as owner of affected state roadways 


� The Property is defined in the Agreement and is referred to as the "North Lot" in this staff report.  See Attachment 2 for a map of the Property.  


� This amendment substantively changed several elements of the initial Agreement, none of which are relevant to discussion of this amendment 13.  For a review of the changes made by amendment 8, please see the staff report for Proposed Ordinance 2009-0323.   


� See Attachment A to Ordinance 15820. 


� See Ordinance 16944. 


� NLD's website mentions 30 Affordable Housing units for artists are planned for the western half of the North Lot.  For a complete overview of the NLD's plan go to www.northlotdevelopment.com


� .  However, as noted above, amendment 13 does more than just assign covenants to portions of the property.
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