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SUBJECT


Proposed Ordinance 2012-0455 clarifies, updates and makes modifications to the King County Ethics Code, K.C.C. Chapter 3.04.
SUMMARY

Proposed Ordinance 2012-0455 updates the King County Ethics Code, Chapter 3.04, to reflect current practices and state law.  Ethical prohibitions are clarified and reorganized to make it easier for employees to follow the Ethics code.  There are also changes proposed to improve processes and create efficiencies.

BACKGROUND
King County's Code of Ethics, K.C.C. Chapter 3.04, was originally adopted in 1969 (Ordinance 204).  It contained core elements that exist in code today, including some of the general prohibitions on use of county property, conflicts of interest provisions, requirements for disclosure of financial information, penalties, and the creation of an advisory Board of Ethics (which had investigative powers).

Although the Code of Ethics has undergone sectional revisions over time, the only comprehensive look at the chapter occurred in 1990 (Ordinance 9704), which added definitions, additional prohibited conduct, additional conflicts of interest, and provided investigative powers to the Ombudsman.  Ordinance 9704 created the backbone of the ethics code that exists today.
Many provisions in Chapter 3.04 are over 40 years old and the last major update was over 20 years ago.  Over time, some references in the code have become out of date, including a 40-year old reference to the investigative powers of the Board of Ethics.  In addition, as Chapter 3.04 has grown over time, it has become harder for the average reader to follow and understand the ethical responsibilities contained within it.
In 2011, the Board of Ethics and Ombudsman began identifying areas of the Ethics code in need of updating.  A workgroup consisting of staff from the Prosecuting Attorney’s Office, Council, Board of Ethics and the Ombudsman met monthly in 2012 to work on this issue.  The Clerk's Office and Council's legal counsel also rendered assistance in this effort.

The Ombudsman and Board of Ethics support the changes proposed in Proposed Ordinance 2012-0455.  Proposed Ordinance 2012-0455 would do the following in Chapter 3.04:
1) clarify provisions and reorganize subsections,

2) update out of date references, and
3) propose new procedures.
ANALYSIS
The contents of Proposed Ordinance 2012-0455 fall into two main categories:  clarifications and modifications.  Clarifications are more minor and numerous.  They are discussed first below.
Clarifications

Proposed clarifications have little or no substantive effect on ethics requirements.  Some sections are reorganized, language is clarified, and code references are update.
Reorganizations - Reorganizations between and within sections are proposed.  Definitions are moved, similar provisions are grouped together, and multiple subsections are renumbered as a result of the changes.  None of these changes would be considered to be substantive.  These changes are intended to make the code easier to follow and easier for employees to understand.  It is worth noting that renumbering subsections changes code citations, which are referenced in Board of Ethics advisory opinions.  However, legislative history allows readers of advisory opinions to follow citation changes.  
Clarifications - Language is added to clarify the intent of existing provisions and to follow standardized code conventions recommended by the Code Reviser.  Other changes include elimination of redundant verbiage, rephrasing of language where needed, and clarification of terminology.  As an example, an ambiguity is clarified in the code that when a supervisor takes action to resolve an employee's potential conflict of interest, the action must be taken within a reasonable time, and can, but does not always have to, include designating an alternative employee to perform the conflicting duty. 
Updates - The proposed ordinance updates references where state and local laws have changed, including updating the citation for RCW Chapter 42.17A (campaign disclosure and contribution).  Provisions are made to be consistent with Public Disclosure Act requirements; this includes the repeal of a section restricting disclosure of statements of income.
Modifications/Policy Changes
Proposed modifications would change code requirements and institute changes recommended by the workgroup.  There are seven areas identified that are listed and described below:

1) De minimis personal use of county property

2) Gift amounts for nonrecurring ceremonial occasions
3) Frequent flyer miles
4) Candidate filing of statements of financial interest

5) Ombudsmen investigations (civil penalties, statute of limitations, and early resolution agreements)
6) Board of Ethics purpose
7) Dissemination of code to employees
1. De minimis Personal Use of County Property (K.C.C. 3.04.020)
The proposed ordinance would allow the Executive, the Council, and other county elected officials to adopt policies permitting de minimis personal use of county property.  "De minimis personal use" is defined as use that is brief and infrequent, incurs negligible or no additional cost to the county, and does not interfere with the conduct of county business.

The proposed definition of "de minimis personal use" is the definition used in a 2008 advisory opinion by the Board of Ethics (08-04-1163) on acceptable de minimis personal use of email, computers and printers.  It is similar to criteria used by the state, which permits limited personal use of state resources by state employees if there is little or no cost to the state and the use is brief, infrequent, does not interfere with the performance of official duties, and does not compromise the security or integrity of state property, information, or software (WAC 292-110-010 Use of State Resources).

The code is currently silent on de minimis personal use.  To the extent that there are already information technology policies on de minimis use, changing the code would make clear that such policies do not create an ethics violation.  It would also ensure that any other de minimis use policies would, at a minimum, meet the requirements in the proposed definition (brief, infrequent, no cost, and no interference with work).   
2.  Gift Amounts for Nonrecurring Ceremonial Occasions (K.C.C. 3.04.017.G.)
Currently, county employees may receive gifts of $20 or less for bona fide, nonrecurring, ceremonial occasions (K.C.C. 3.04.017.G.).  That amount has been in county code since 1990.  The proposed ordinance increased that amount to $30 to adjust for inflation, but it should have been $36, which is the present day value of $20 from 1990.  
The proposed striking amendment would increase the amount to $50.  This amount provides more room for inflation over time.  Based on the Puget Sound Economic Forecaster prepared by Conway Pedersen Economics, Inc., $20 from 1990 will exceed $40 in 2017, four years from now.  Fifty dollars is also the annual single gift and single source gift amount allowed in state law for state employees.

3.  Frequent Flyer Miles (K.C.C. 3.04.017.G.)
A proposed change would allow employees to receive frequent flyer miles received from a travel service provider in connection with official travel, so long as they are obtained under the same conditions as those offered to the general public at no additional cost to the county.  The proposed language is modeled after federal government regulations, 41 CFR 301-53.  Similarly, Washington state ethics laws allow state employees to keep frequent flyer miles, so long as they do not participate in the selection of a carrier when they receive frequent flyer miles for travel on that carrier (Washington State Executive Ethics Board Advisory Opinion 03-03).  

According to the Washington State Executive Ethics Board (Advisory Opinion 03-03), in 1993 the Washington State Office of Financial Management determined after considerable research that the administrative costs associated with tracking and collecting frequent flyer miles would exceed the benefits derived from requiring state employees to transfer frequent flyer miles to the state. Staff are not aware of any King County agencies with a program for collecting frequent flyer miles on behalf of the county from official travel.  Therefore, it appears that allowing employees to keep frequent flyer miles would not cost the county money; and, if it did cost the county, keeping the miles would be prohibited by the proposed language.
4.  Filing of Statements of Financial Interest (K.C.C. 3.04.050)
The proposed ordinance would modify requirements in K.C.C. 3.04.050 for filing statements of financial interest for elected officials or appointees by 1) eliminating the requirement that candidates for elective office file a statement with the Board of Ethics, 2) allowing a signed copy of the report required by state campaign laws to be filed with the Board instead of an original signature, and 3) eliminating the requirement that the Board forward a copy of financial statements for candidates, nominees, and elected officials to Elections.

Candidate Filings - If the requirement for candidate filings with the county Board of Ethics were removed, citizens would still be able to obtain the information from the state of Washington.
 This is a simple process of emailing the Public Disclosure Commission to request the F-1 form.  Board, Elections and Records staff reported no known county requests for copies, at least as far back as the past two elections.  Board of Ethics staff note that currently there is inconsistent compliance by candidates for elected office, the Board does not have enforcement authority over candidates, and candidates already have to file with the state.  Therefore, the Board would like to see the requirement for candidate filings with the Board to be removed.  It should be noted that the removal of the requirement for candidate copies to be filed with the Board would represent a departure from a long-standing requirement.
  However, because the information is available from the state and demand for the information appears low, removing the requirement appears reasonable.

Signed Copies - The Board believes that a signed copy of the financial report that is already on file with the state for candidates and elected officials is sufficient, and would like to remove the requirement for an original signature. 
Forwarding Copies to Elections - If candidates are no longer required to file financial statements with the Board, then there would also be less need for the Board to forward copies to Elections or Records & Licensing for citizens looking for campaign records.  Both Elections and Records & Licensing expressed no interest in receiving copies of the financial statements.  Citizens seeking a copy of elected official or appointee financial statements can obtain them from the Board of Ethics; copies of financial statements for candidates for office are available from the state.
Two other proposed changes to K.C.C. 3.04.050 are clean-up provisions.  First, the filing time for employees required to file a financial statement would be extended from within ten days to within two weeks of employment or appointment.  This would make their deadline consistent with the filing deadline for nominees for appointment to county office and for board appointees.  Second, county elected officials would be required to file annual statements.  This requirement may have been inadvertently removed in a 1999 edit to this section in Ordinance 13657.
5.  Ombudsman Investigations (K.C.C. 3.04.055)
Changes are proposed to clarify the scope of Ombudsman investigations and add process requirements.  The changes include the following:

Civil Penalties - The Ombudsman is expressly authorized to impose civil penalties.  The current code authorizes civil penalties but is silent on who can impose them.  This proposed change corrects that omission.
5-year Statute of Limitations - A statute of limitations is added, requiring complaints to be filed within five years from the date of the violation.
  Currently, the county has no limit on the time to investigate an ethics complaint.  Statutes of limitations in general exist, in part, because over time evidence fades.  In addition, the value of investigations to encourage current ethical behavior and instill public confidence in government employee behavior is greatest immediately after a violation has occurred and prompt action is taken.  Snohomish County and the state each have a 5-year statute of limitations.  Pierce County has a 2-year statute of limitations.  Therefore, a timeframe of five years appears reasonable.
Early Resolution Agreements – Similar to a plea agreement process, an early resolution agreement process is proposed that would allow the Ombudsman to reach an agreement with a respondent, where the respondent admits that a violation has occurred and the Ombudsman makes a determination of civil penalties.  The agreement must be approved by the Board of Ethics and may not be appealed.  This process has the potential to shorten the investigation time required to find a violation; the Ombudsman does not believe situations for its use would arise often, but believes it can promote efficiency when used, with minimal impact on Board time.  This proposal does not grant any additional authority by the Ombudsman to determine what constitutes a violation beyond the powers authorized in the current code.  As such, it appears to be a reasonable proposal that would increase efficiency.
Notification of No Investigation – When a complaint does not meet the requirements of the chapter and the Ombudsman therefore does not investigate it, a provision is added requiring the Ombudsman to notify the complainant.

Clarification of "verified" – Current code requires complaints to be "verified."  This is clarified to mean declaring the facts in the complaint to be true and correct to the best of the complainant's knowledge under penalty of perjury.

Other civil penalty provisions – The proposed ordinance adds that civil penalties are to be included in the reasonable cause order; this change accompanies the provision granting the Ombudsman authority to impose civil penalties, a matter on which the code is currently silent.  Also, in determining civil penalties, the Ombudsman may consider as a mitigating factor any notification the employee made to his or her supervisor of a potential conflict.
  Currently, although the code requires (and is designed to encourage) employees to notify their supervisor of potential conflicts, it does not make any concession for what happens when the employee does so but the supervisor fails to act.  This addition promotes the intent of the code to encourage employees to come forward.  Because this provision only affects penalties and is discretionary, it does not broaden the Ombudsman's powers.
6.  Board of Ethics Purpose (K.C.C. 3.04.090)

The purpose of the board of ethics dates back 40 years to when it had investigative powers.  Those powers were turned over to the Ombudsman in 1990.  The proposed ordinance deletes the reference to Board investigative and reporting powers.  It adds that the purpose of the Board includes interpretation of the code of ethics under the chapter.  The description of the purpose of the Board is made consistent with powers authorized in current code; it does not expand their powers, and would be a reasonable update.
7.  Dissemination of Code to Employees (K.C.C. 3.04.130)

Currently, employees are supposed to receive a summary of the ethics code prior to starting work for the county. The proposed ordinance would change this requirement to be the sooner of within two weeks of commencing work or at the new employee orientation (this is where the ethics code is currently disseminated in practice).  The proposed ordinance would also require a summary to be distributed to employees at least once every two years or whenever there are material changes; this timeframe is the same as the interval for notifying employees of the county whistleblower code.  Executive staff do not have any issues with that proposal.
Legal Review

The Prosecuting Attorney's Office representing the Board of Ethics and Office of the Ombudsman and Council's legal counsel have reviewed the proposed ordinance.  Some issues requiring clarification or modification were identified by legal counsel.  A striking amendment has been prepared that incorporates these issues.
REASONABLENESS

The proposed changes clarify and update provisions of the code and create processes to improve efficiency.  On balance, the proposed ordinance preserves the original strength and purpose of the code, but makes it clearer.

It has had legal review.  The Ombudsman and Board of Ethics support the proposal.  Therefore, approval with the proposed amendment would appear to constitute a reasonable business and policy decision.
AMENDMENT
There is a striking amendment (S1) that would modify language in the proposed ordinance as follows:  
· Change allowable nonrecurring ceremonial gifts to $50
· Allow the Ombudsman to consider an employee notifying a supervisor of a potential conflict as a mitigating factor in assigning penalties

· Streamline the description of the purpose of the Board of Ethics
· Have a 5-year statute of limitations run from the time a complaint is filed
· Remove some proposed language, including when the Board shall receive copies of the resolution of potential employee conflicts, what the Ombudsman can investigate, and what county information employees can benefit from.
There is also a title amendment (T1) that corrects the title to conform to the proposed ordinance.

INVITED

· Anne Watanabe, Chair, Board of Ethics
· Amy Calderwood, King County Ombudsman
ATTACHMENTS

1. Striking Amendment (S1) to Proposed Ordinance 2012-0455
2. Title Amendment (T1) to Proposed Ordinance 2012-0455

3. Proposed Ordinance 2012-0455
� There are slight differences in the information collected by the state F-1 financial disclosure form for candidates for office and the county's statement of financial interest, but county code allows the F-1 to substitute for the county's statement.


� The Council has generally required candidates for elective office to file statements of financial interest with the county, except in 1974 it allowed the filing of state public disclosure commission reports to take the place of any county filing (Ordinance 2184).   





� This was introduced as a 5 year limit on Ombudsman investigations, but the proposed striking amendment more properly ties the limitations period to the filing of complaints instead, because the Ombudsman has no control over when a complaint is filed.


� This was introduced as allowing the Ombudsman to consider notification as a mitigating factor in determining reasonable cause, which would have had the effect of giving the Ombudsman greater authority to determine what can constitute an ethics violation.  The proposed striking amendment more narrowly allows the Ombudsman to consider it only in determining civil penalties. 
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