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SUBJECT:  AN ORDINANCE authorizing the Executive to execute documents for the improvement and leasing of a child care facility in the Chinook Building.
SUMMARY:  This proposed ordinance would authorize the Executive to execute a 20-year covenant with the City of Seattle for dedicated child care space in the Chinook Building.  It would also authorize the Executive to execute a 20-year sublease with Northwest Center to provide the child care.
BACKGROUND:
Development Rights
The Seattle Municipal Code allows owners to build extra floors without paying additional development right costs if they agree to implement certain features that benefit the public (SMC 23.49.012).  In 2007, the county entered into a covenant for bonus floor area in the Chinook Building.  One of the covenant requirements was 981 square feet of childcare, although 7,056 square feet was proposed for the project at that time.  The current proposal is for a child care facility consisting of 6,934 square feet of interior space and 2,926 square feet for an outdoor play area, or a total of 9,860 square feet.
RFP for Child Care Program
In 2007, the county, working with Wright Runstad, the developer for the Chinook Building, conducted a Request for Proposals (RFP) process. This process identified 75 current day care providers which were then narrowed down to four finalists. Ultimately, however, they did not find a well-qualified applicant, and a second RFP was conducted in 2008.  Northwest Center Child Development Program (NW Center) was selected as the best candidate.  
Design Work and Project Costs
Design work began in July, 2008.  At that time, design costs began to be incurred that currently total $116,708.  Permit documents were submitted to the City of Seattle Department of Planning and Development on January 12, 2009 and approved April 1, 2009.  Meetings were held with the Washington State Department of Early Learning (licensing agency) to keep them informed.  

In January 2009, Wright Runstad applied to the City of Seattle’s Childcare Bonus Program for $585,000 to assist with construction of a daycare, with $400,000 from the Chinook Building’s Tenant Improvement Allowance providing the balance of the $985,000 originally estimated for the project.  Cost estimates increased from $985,000 to $1,289,608 when the Department of Early Learning indicated that a license would not be granted if the outdoor play area were not on-site.  That resulted in the need to use the second floor outdoor deck area and build an additional stairwell.  The City of Seattle increased its contribution to $994,608 while the Tenant Improvement Allowance contribution was lowered to $295,000.  The $295,000 is the entire amount of tenant improvement (TI) allowance remaining in the Chinook Building from the building’s original $15.5M TI allowance. The space that is to be improved is currently unfinished space.
Terms of Agreements
Attachment A to the proposed ordinance is a covenant between King County and the City of Seattle for King County to provide dedicated child care space in Chinook for 20 years, with 20 percent of the child care slots reserved for low income families.

Attachment B to the proposed ordinance is a sublease between King County and NW Center for use of the space in Chinook rent-free except for maintenance charges equal to $1.10 per square foot increasing by $0.033 per year.  The tenant, NW Center, pays for insurance and indemnifies King County for all liability claims except those arising from King County’s sole negligence.  The sublease contains several exhibits, including:
A. Floor plan, with child care on first floor and outdoor play area on second floor

B. Building rules and regulations
C. Lease addendum
D. A work agreement for the tenant improvements to be done in accordance with the following tenant agreements:

D-1. Letter Agreement between the County, Goat Hill Properties, and the Developer, including limiting the total Retail Tenant Improvement Allowance expenditure to $295,000.

D-2. Child Care Facility Agreement between NW Center and City of Seattle that identifies the steps that must occur before the City’s grant money can be used.  This is the agreement that allows either party to back out if steps are not completed by January 15, 2010.  It also has the budget for the project.

D-3. Development Agreement between NW Center and the developer Wright Runstad, including a max project cost of $1,289,608.  

E. License (not included)

F. Covenant for Child Care Space (included as Attachment A)
Under the terms of the agreements, the County’s total out of pocket expenses are limited to $295,000, which includes the $116,708 expended to date.  The child care program would occupy the space for $0 base rent for 20 years, although they would pay costs to the county associated with the county’s exterior maintenance of the area (such as outside window washing).  If Northwest Center were to leave the building, the county would need to find another child care program to occupy the space.

According to Executive staff, a rough estimate of the present-day rental value of the space is $100,000 per year, or a total of approximately $2M in retail or office space rental value over 20 years.  Their estimate is based on how much each square foot in Chinook cost to build, and also based on rental rates in downtown Seattle.  
Northwest Center’s child care program would serve approximately 60 children from infants (6 weeks) to preschoolers, with and without developmental disabilities.  At least 20 percent of the spaces must be set aside for participants whose families make less than 80 percent of area median family income.  The child care facility would be open at least 11 hours per day, five days per week, 50 weeks per year.
  
ANALYSIS
Cost
The County’s out-of-pocket cost is limited to $295,000.  This amount comes from bond proceeds held by Goat Hill Properties for retail tenant improvements, and is all that is remaining of the original $15.5M allowance for tenant improvements. Using these funds to help build a child care facility in the currently unimproved space is consistent with the purpose of the tenant improvement funds. 

The county also has roughly $2M in lost opportunity cost due to offering the retail space to NW Center without charging base rent ($100,000/year for 20 years). The estimated value might be more or less depending on market rental rate fluctuations.  A couple factors mitigate the $2M opportunity cost.  First, if the county were unable to find a different tenant, then the county would not be incurring any opportunity cost as the space would sit vacant. Second, in order to bring in a non-child care renter, the county would need to buy back the developer bonus that the child care center provides, which is an estimated cost of $165,000.
The benefits the county gains in exchange for these costs is $994,608 in city funding to develop the space and the provision of a public benefit that would serve the downtown public, including King County employees.  The public benefit includes providing quality day care to developmentally disabled and nondisabled children, and some low income families.
The need for child care in downtown appears great. A survey of Seattle programs by Child Care Resources, a local agency that provides child care resources and referrals, showed no infant vacancies (0 out of 511 slots) and 0.9% vacancy for preschoolers (40 out of 4244 slots).  They also noted that the closure of the YWCA Infant Toddler Program (licensed for 23 children) this month will put a greater strain on existing resources.  Demand eased as the recession reduced the number of downtown workers, but Child Care Resources anticipates demand increasing as the economy bounces back.
Liability
The sublease agreement between King County and NW Center requires NW Center to pay for insurance and indemnify King County for all liability except due to the county’s sole negligence.  According to King County’s Risk Management Office, the presence of the day care in Chinook does not cause higher costs or insurance premiums to any county agency.  
The Prosecuting Attorney’s Office and the Office of Risk Management engaged in extensive negotiations with the proposed tenant, NW Center, in regards to liabilities related to operation of a child care program on county property.  Based on conversations with the Prosecutor’s Office, it appears that the lease agreement offers strong protections to the county that are commensurate with the degree of risk posed by operating a child care program of this kind in the Chinook building.  There is a strong indemnity clause, and the child care provider is required to maintain liability and property insurance.
Timing

If the Council adopts the proposed ordinance, there are multiple steps identified in the child care facility agreement between Seattle and Northwest Center that need to occur prior to January 15th, or else either of those two parties may terminate their agreement (see Section 3.2 of Exhibit D-2 to Attachment B of the proposed ordinance).  Between Seattle and Northwest Center, they have confirmed that the only steps remaining in their agreement are those that require the Council’s approval.  In order to ensure sufficient time for signature gathering and document execution, the Council may wish to consider an amendment inserting emergency language that would allow the ordinance to become effective immediately. 
The Executive’s transmittal letter stated that all parties had agreed to honor all agreements up through January 15, 2010.  It should be noted that the developer has indicated a willingness to hold its max price firm through the end of the month.  

Other Risks
Aside from the January 15 deadline in the Seattle/NW Center agreement, there are other things that must occur in order for the project to successfully go forward.

If the Council approves the ordinance, the agreement in Attachment A to the proposed ordinance must be signed and transmitted to the City of Seattle for signature by the Director of the Human Services Department. This raises two issues. First, the timing of meeting the January 15 deadline rests on the ability of Seattle to sign the documents by then, which is out of the county’s control.  However, Seattle staff believe that this process could be done in as short as one day.  Second, the director who was involved in approving the project will be replaced by an acting director at the start of 2010, who might be the one to sign the agreement.  In conversations with the City of Seattle Human Services Department administration, both the current director and incoming acting director are committed to signing the agreements and going forward with this project.
The developer needs to continue to honor the max construction price that has been agreed upon by all of the parties. The developer has indicated a willingness to honor the price through the end of the month.
NW Center must also successfully obtain a license from the State Department of Early Learning for the Chinook site.  This license is obtained via a process that lasts approximately 90 days after completion of the tenant improvements (as they inspect the work).  NW Center has been around since 1965 and is a well-established day care provider.  They have gone through the licensing process before and renew their site licenses every three years. Because Northwest Center is a program with licensing experience and because the parties have been in constant communication with the Department of Early Learning and took the department’s advice in redesigning the outdoor play area, the granting of the permit is not expected to be an issue.   

Any changes to Chinook must comply with the Master Use Permit (MUP) granted by the City of Seattle Department of Planning and Development for Chinook in 2004, which requires providing inviting and usable open space.  According to Executive staff, seeking a determination from the Seattle planning department would require significant time and effort, and the parties felt that it was not needed since the open space that currently provides a public benefit is being turned into another open space for another public benefit.   Further, since the developer has reported that it has obtained a building permit from the City of Seattle for the tenant improvements for the day care, compliance with the MUP is not expected to be an issue.  

Concluding Remarks

In order to satisfy Seattle code requirements for bonus floors and qualify for the Seattle Childcare Bonus Program dollars, child care programs must be maintained for 20 years and provide an on-site play area.  Those requirements make it very difficult for office spaces in downtown Seattle to be eligible for the funding.  This makes the Chinook Building a very desirable site for the City of Seattle.  In staff conversations with the City of Seattle, NW Center, and the developer, the parties all appear very committed to seeing this project go forward.
AMENDMENT:

There are a proposed amendment (S1) and title amendment (T1) that, if approved, would declare an emergency and delete an unnecessary provision.
REASONABLENESS:
The child care program represents a complicated multi-party arrangement that takes advantage of a confluence of factors – space available in Chinook for a 20-year commitment that has ability to provide on-site outdoor play space in downtown Seattle, funding from Seattle’s Childcare Bonus Program that can pay for a large percentage of the development costs (that has to be spent on such a purpose), and a qualified child care provider that could meet the requirements.  Although there are some costs and minimal risks, on balance Proposed Ordinance 2009-0637 appears to be a reasonable policy decision.
INVITED:
1. Jane Dobrovolny, Executive Director, Northwest Center 
2. Laura Hafermann, Patano & Hafermann Architects

3. Ken Astrein, Senior Community Development Specialist, City of Seattle Human Services Department

4. Tara Howard, Wright Runstad & Company
5. Pete Ramels, Senior Deputy Prosecuting Attorney, Prosecuting Attorney’s Office

ATTACHMENT:

1. Striking Amendment (S1) to Proposed Ordinance 2009-0637
2. Title Amendment (T1) to Proposed Ordinance 2009-0637

3. Proposed Ordinance 2009-0637
� The low income requirements, minimum hours of operation, and 20-year term are all requirements for Seattle child care bonus development, SMC 23.49.012(B)(2).  
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