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SUBJECT

Proposed Ordinance 2022-0412 would adopt a new one-year moratorium on wineries, breweries, distilleries, and remote tasting rooms, through December 2023. 

SUMMARY

Following invalidation of the winery, brewery, distillery (WBD) regulations adopted by Ordinance 19030, the Council adopted Ordinance 19122 in June 2020, establishing a moratorium regarding WBDs and remote tasting rooms.  The Council subsequently adopted renewals of the moratorium with Ordinances 19217 and 19290.  Ordinance 19309 adopted a new one-year moratorium that covers the period between December 23, 2021 and December 23, 2022.

Proposed Ordinance 2022-0412 would adopt a new moratorium that would cover the period between December 23, 2022 and December 23, 2023.

BACKGROUND

Moratorium History. In December 2019, the Council adopted Ordinance 19030, which established updated regulations for winery, brewery, distillery facilities and remote tasting rooms in unincorporated King County.

Ordinance 19030 was challenged on State Environmental Policy Act (SEPA) and Growth Management Act (GMA) grounds by Futurewise and a neighborhood group to the Central Puget Sound Growth Management Hearings Board (Board).  The petitioners filed a summary judgment motion with the Board, claiming the SEPA process undertaken by the County before adoption of the ordinance had been insufficient.  

On May 26, 2020, the Board issued its Order on Dispositive Motions for Case No. 20-3-0004c (Order), which granted the petitioners' summary judgment motion and invalidated most of the substantive sections of the Ordinance.  Ordinance 19030, Sections 12 through 29, Section 31, and map amendments 1 and 2, were invalidated by the Board.  Sections 12 through 29 and Section 31 include definitions, zoning conditions, parking restrictions, temporary use permit clarifications, home occupation and home industry limitations and a demonstration project for remote tasting rooms.

On June 23, 2020, the Council adopted Ordinance 19122, declaring a six-month moratorium prohibiting the acceptance of applications for or establishment of new or expansion of existing wineries, breweries, distilleries and remote tasting rooms, as primary uses or as home occupations or home industries; and prohibiting temporary use permits for wineries, breweries, distilleries and remote tasting room uses under the King County Code.  The same day, Motion 15649 was adopted, requesting that the Executive complete a new environmental checklist addressing the zoning changes contemplated by Ordinance 19030 and any likely alternatives and in compliance with state law and County Code, and to issue a new threshold determination based on that new checklist. 

On November 5, 2020, Council staff signed and initiated the SEPA review procedures on an updated SEPA Checklist.  The Permitting Division in the Department of Local Services issued a Determination of Nonsignificance based on this updated SEPA Checklist, on January 15, 2021.

The initial moratorium ordinance also required the Executive to evaluate the necessary steps to comply with the Board's May 2020 order regarding Ordinance 19030 and provide a report to the Council on the evaluation and status of compliance.  The Executive transmitted a responsive report in October 2020.[footnoteRef:1] As a result of the study and report completed by the Executive, and due to the ongoing litigation creating uncertainty for businesses, the Council adopted Ordinance 19217 in December 2020, which extended the original moratorium for six months; a second extension was adopted with Ordinance 19290.  [1:  2020-RPT0150] 


As part of a partial litigation settlement associated with the Board's May 2020 order, the county agreed to a new one-year moratorium, adopted through Ordinance 19309.  This moratorium ordinance was adopted in June 2021, and covers the period between December 23, 2021 and December 23, 2022.

Litigation Status.  After litigation related to the Board's May 2020 order was remanded for additional review, the Board issued its Final Decision and Order on January 3, 2022, and again invalidated Ordinance 19030, Sections 12 through 29, Section 31 and Map Amendments 1 and 2.  

The county has appealed the board's January 3, 2022 Final Decision and Order,[footnoteRef:2] to Division I of the Washington state Court of Appeals.  A hearing on this appeal was held by the Court of Appeals on September 21, 2022, and the timing for a decision by the Court of Appeals litigation is unknown, but for the purposes of the work plan is assumed to be issued in January 2023. [2:  The board also issued an "Order Nunc Pro Tunc Correcting Scrivener’s Errors in Final Decision and Order" on January 27, 2022] 


On September 8, 2022, following a compliance hearing, the Board issued its Order Finding Continuing Noncompliance and Denying Motion to Rescind Invalidity.  The September 8, 2022 order established a new compliance deadline of March 6, 2023.  The county filed an appeal of the Board's September 8, 2022 order to superior court; the appeal is pending.

Council Deliberations.  The Council is considering two proposed ordinances, Proposed Ordinances 2022-0147 and 2022-0148, that would modify regulations for wineries, breweries, distilleries.  However, it is uncertain if, or when, Proposed Ordinances 2022-0147 or 2022-0148 will be adopted by the council.  A portion of the work plan included in Proposed Ordinance 2022-0412, as required for moratoria longer than six months, would require additional analysis and SEPA review for these ordinances.

ANALYSIS

Proposed Ordinance 2022-0412 would adopt a new moratorium for a one year period, from December 23, 2022 through December 23, 2023. RCW 36.70A.390 authorizes local governments to adopt moratoria, subject to certain criteria, including holding a public hearing and adopting findings of fact.  

For moratoria that are longer than six months, a work plan is required that describes the "related studies" that will justify a longer period.  Proposed Ordinance 2022-0412 includes a work plan that includes the following components:

· SEPA Checklist (completed approximately June 2023) and SEPA Threshold Determination (completed approximately September 2023) for Proposed Ordinance(s) 2022-0147 and 2022-0148. 
· WBD Environmental Evaluation Report looking at interior lot line setback requirements, functions and events for WBDs, and impacts to protected fish species. Transmitted to the Council in June 2023.
· Preparation of technical assistance materials and an administration plan.  Transmitted to the Council in June 2023, and ready to provide to businesses when the Proposed Ordinance(s) is effective.
· Committee and council deliberation on Proposed Ordinances 2022-0147 and 2022-0147 between June 2023 and November 2023. This includes a committee recommendation, public hearing notice, and finalizing SEPA review. 

INVITED

· Jim Chan, Division Director, Permitting, Department of Local Services 

ATTACHMENTS

1. Proposed Ordinance 2022-0412
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