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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	8
	Name:
	Terra Rose

	Proposed No.:
	2021-0237
	Date:
	July 7, 2020



SUBJECT

Proposed Ordinance 2021-0237 would authorize the Executive to convey a 9.81-acre surplus property owned by the Solid Waste Division and located at 13620 SE Eastgate Way in Bellevue to Polaris at Eastgate, LLC, Horizon Housing Alliance, and Congregations for the Homeless through a negotiated direct sale of nearly $18.89 million. The buyers are proposing to develop the property to contain a men's shelter, as well as workforce housing and affordable housing.

SUMMARY

Proposed Ordinance 2021-0237 would authorize the Executive to sell the surplus property at 13620 SE Eastgate Way in Bellevue to Polaris at Eastgate, LLC, Horizon Housing Alliance, and Congregations for the Homeless for nearly $18.89 million. The property was purchased in 1993 by the Solid Waste Division ("SWD") using solid waste funds as a site for construction of a new transfer station, which was ultimately not built on the site for financial reasons, according to the Property Summary. SWD notified the Facilities and Management Division ("FMD") that the property was surplus to its needs on January 22, 2018 and FMD declared it surplus to the County's needs on September 4, 2019. Since the property was purchased using solid waste funds, proceeds would accrue to the Solid Waste Division operating fund.

The Executive is proposing a negotiated direct sale with the buyers, citing authority under K.C.C. 4.56.100.A.2, which provides that the Council, by ordinance, may determine that unique circumstances make such a sale in the best interests of the public and under K.C.C. 4.56.100.A.8, which exempts the county from selling to the highest responsible bidder when it is deemed to be in the public interest to restrict the use of the project for the provision of social or health services. The proposed ordinance states that "Unique circumstances are present because of the community partnerships necessary to complete this sale and create a permanent adult shelter to serve the eastside of King County." According to the Property Summary, this sale would provide the first permanent shelter on the eastside of King County. In addition to a men's shelter, the buyers are also proposing to develop the property for workforce housing and affordable housing.

The proposed Purchase and Sale Agreement ("PSA") was executed by all parties on or before June 4, 2021 and is subject to Council approval. Executive staff indicate that the buyers have expressed strong interest in closing on July 30, 2021 due to financing pressures, which would mean that the July 13th Council meeting would be the last regular Council meeting to adopt the ordinance.[footnoteRef:1] [1:  Note that this assumes the Council Chair and Executive will sign the legislation shortly after adoption, and also that Executive staff exercise the 30-day extension of the Council approval period allowable under the terms of the PSA. ] 


BACKGROUND 

Property History.  The property located at 13620 SE Eastgate Way in Bellevue in Council District 6 is approximately 9.81 acres and is bordered to the north by the Factoria Recycling and Transfer Station with office development along its west and east property boundaries and SE Eastgate Way to the south. This staff report refers to the property as the "Eastgate property." (Note that the PSA and the Binding Site Plan described later in the staff report identify it as Parcel B of Boundary Line Adjustment No. 11-114500-LW.) King County also owns the property adjacent to and immediately north of the Eastgate property, which is used by the Factoria Recycling and Transfer Station and is referred to as Parcel A of the Boundary Line Adjustment No. 11-114500-LW in the PSA.  
	
The Property Summary indicates that the Eastgate property was originally purchased in 1993 by the Solid Waste Division using solid waste funds as a site for construction of a new transfer station that was ultimately not built on the site for financial reasons. Executive staff note that the site has in the past supported a series of short-term leases, however, that there is not a current tenant in place. Since the Eastgate property was purchased using solid waste funds, proceeds would accrue to the Solid Waste Division operating fund. Sale of the Eastgate property has been assumed in the adopted budget for the biennium and in the proposed solid waste fee ordinance that has been transmitted to the Council.[footnoteRef:2] [2:  PO 2021-0225] 


According to the Property Summary, SWD notified FMD that the property was surplus to its needs on January 22, 2018 and FMD declared it surplus to the County's needs on September 4, 2019. 

Proposal to Develop Shelter and Affordable Housing.  The King County Executive on November 2, 2015 made a Local Proclamation of Emergency due to homelessness affecting King County and stating that the County will continue to work with all the cities within King County on plans to address homelessness. The proclamation commits the County to take actions that support its goals of making homelessness rare, brief and one-time; reducing racial disparities; and engaging the full community in ending homelessness.


The recitals to the PSA indicate that on February 12, 2019, King County and Congregations for the Homeless entered into an Exclusive Negotiation Agreement for the Purchase and Sale of Real Property, subsequently amended, which provided Congregations for the Homeless the exclusive right to negotiate with the County for purchase of the Eastgate property until October 31, 2019. Congregations for the Homeless and King County also previously entered into a Real Estate Purchase and Sale Agreement as of September 9, 2019, subsequently amended. Executive staff indicated that CFH had to secure project partnerships in order for the project to be financially viable. The transmitted PSA was executed by all parties on or before June 4, 2021 and would replace and supersede both previously described agreements.

According to the Property Summary, the Eastgate property is zoned OLB2, Office and Limited Business 2, but Executive staff indicate that in order to situate a shelter and affordable housing on the site, the proposed buyers completed a Binding Site Plan with the City of Bellevue to authorize construction and operation of a shelter. The Binding Site Plan was approved on April 1, 2021. The Binding Site Plan, according to the PSA, would also segregate the Eastgate property into three separate properties with each to be acquired by one of the three buyers, and which is further described below.

Proposed Ordinance 2021-0237 would authorize the Executive to convey the surplus property at 13620 SE Eastgate Way in Bellevue to three buyers:
· Polaris at Eastgate, LLC ("Polaris") -- The transmitted documents describe Polaris as an affiliate of the Inland Group, a high-density residential development and construction company that specializes in income restricted multi-family housing, with a specific focus on workforce housing for households earning less than 60 percent of area median income. Under the PSA, Polaris would acquire a portion of the Eastgate property -- identified as Lot 1 on the Binding Site Plan and as the "Workforce Housing Parcel" in the PSA -- for the anticipated construction and operation of affordable workforce housing;
· Horizon Housing Alliance ("HHA") -- The transmitted documents describe HHA as a California nonprofit public benefit corporation with a mission of producing top quality affordable housing inclusive of exceptional support services, with a specific focus on permanent housing for formerly homeless families and individuals. Under the PSA, HHA would acquire a portion of the Eastgate property -- identified as Lot 3 on the Binding Site Plan and as the "Affordable Housing Parcel" in the PSA -- for the anticipated construction and operation of affordable housing, including, but not limited to, units designed for households who have experienced homelessness. It is anticipated in the PSA that HHA may be replaced before the sale closes. The PSA specifically contemplates that HHA may be replaced by Plymouth Housing Group, a local nonprofit provider of low income housing in King County; and
· Congregations for the Homeless ("CFH") -- The transmitted documents describe CFH as a Washington nonprofit corporation and faith-based community organization that provides a continuum of services to help men transition out of homelessness, including street outreach, shelter and day center operation, comprehensive case management, and subsidized housing. Under the PSA, CFH would acquire a portion of the Eastgate property -- identified as Lot 2 on the Binding Site Plan and as the "Shelter Parcel" in the PSA -- for the anticipated construction and operation of an 80-100 bed overnight shelter and drop-in day center for individuals experiencing homelessness. According to the Property Summary, the development of this property with a men's shelter would provide the first permanent shelter on the Eastside of King County.


ANALYSIS

Proposed Ordinance 2021-0237 would authorize the sale of 13620 SE Eastgate Way in Bellevue to Polaris at Eastgate, LLC, Horizon Housing Alliance, and Congregations for the Homeless for nearly $18.89 million. Proceeds would accrue to the Solid Waste Division operating fund and sale of the Eastgate property has been assumed in the adopted budget for the biennium and in the proposed solid waste fee ordinance that has been transmitted to the Council.[footnoteRef:3] [3:  PO 2021-0225] 


The requirements related to the sale of surplus properties that are outlined in King County Code Section 4.56, as well as the status of these requirements for the Eastgate property, are shown in Table 1 below. 

Table 1. Surplus Property Sale Requirements

	#
	Requirement
	K.C.C. Reference
	Outcome/Status

	1.
	Solid Waste Division Surplus Notification  
	4.56.070
	
SWD notified FMD that the property was surplus to its needs on January 22, 2018, according to the Property Summary.


	2.
	FMD Offer of Property to other County Agencies
	4.56.070
	
The Property Summary indicated that FMD offered the property to other county agencies and received "none that would interfere with the proposed sale." 


	3.
	Property Evaluated for Affordable Housing
	4.56.070.C.1
	According to the Property Summary, the County determined the property to be suitable for affordable housing and the buyers are proposing to develop the property to contain a men's shelter, as well as workforce and affordable housing. 


	4.
	Final Surplus Declaration
	4.56.070
	
FMD declared the property surplus on September 4, 2019.  


	5.
	FMD Appraisal 
	N/A
	According to the Property Summary, the property was appraised on October 16, 2020 by Integra Realty and found to have an estimated fair market value of $21.435 million. This value was validated by a review appraisal by ABS Valuation on March 16, 2021.


	6.
	Public Notification of Sale  

	4.56.090
	Under King County Code, sales of real property shall be sold to the highest responsible bidder at public auction or by sealed bid, except in certain circumstances. The proposed ordinance would authorize the Executive to covey the Eastgate property through a negotiated direct sale, citing two exceptions to the highest responsible bidder requirement -- that unique circumstances make direct sale in the best interests of the public (K.C.C. 4.56.100.A.2) and the use of a portion of the surplus property would be restricted to the provision of social or health purposes (K.C.C. 4.56.100.A.8).

Under K.C.C. 4.56.100.A.2, public notification is not required. 


	7.
	Bid Process

	4.56.100
	As noted above, sales of real property are exempt from being sold to the highest responsible bidder at public auction or by sealed bid under certain circumstances described in King County Code. The proposed ordinance has cited exceptions under K.C.C 4.56.100.A.2 and 4.56.100.A.8 to justify a negotiated direct sale. This is further discussed later in this staff report. 


	8.
	Purchase and Sale Agreement
	N/A
	The Purchase and Sale Agreement (PSA) was executed by all parties on or before June 4, 2021.


	9.
	Council Approval 
	4.56.080
	As the value of the surplus property being conveyed exceeds $100,000, Council approval of the sale is required. Additionally, the PSA includes a provision that the PSA is subject to approval by ordinance by the Council and this contingency is satisfied if an ordinance approving the conveyance of the property becomes effective on or before July 15, 2021. The County may unilaterally extend the Council approval period one time for an additional thirty days by notice to the buyers prior to the expiration of the initial Council review period.

	10.
	Disposition of Sale Proceeds
	4.56.130
	If approved by the Council, $236,807 of the sale proceeds would be disbursed to FMD for costs associated with the sale of the surplus property. The remaining proceeds of $18,649,193 would be deposited into the SWD operating fund.




Appraisal. The Eastgate property appraisal was prepared by Integra Realty and reviewed by ABS Valuation, according to the Property Summary. Two approaches were used to determine the appraised value; the first analyzed eight sales and after adjustment resulted in a value of $21.36 million and the second used a Land Residual Approach based on a theoretical development consistent with highest and best use, which resulted in a value of $21.435 million. As reconciled, the estimated fair market value ("FMV") was determined to be $21.435 million, dated October 16, 2020. The estimated FMV amount was validated by a review appraisal completed by ABS Valuation and dated March 16, 2021.

The proposed purchase price in the PSA of $18.885 million is equal to the amount of the appraised FMV ($21.435 million) less $2.55 million, which the Property Summary indicates is "the estimated cost to remediate the environmental contamination of the property to meet current regulatory cleanup criteria and provide King County protection from future claims." Executive staff indicate that the work will be the responsibility of the buyers and the amount was based on a review by a consultant that analyzed the conditions and proposed remediation plan. They further note that once the sale closes, the County will have full indemnification for environmental liability from the buyers. 

Direct Negotiated Sale. Under King County Code, sales of real property shall be sold to the highest responsible bidder at public auction or by sealed bid except under certain circumstances, including the Council determining that unique circumstances make a direct negotiated sale in the best interests of the public and for provision of social or health services in the public interest.[footnoteRef:4] According to the proposed ordinance language, "Unique circumstances are present because of the community partnerships necessary to complete this sale and create a permanent adult shelter to serve the eastside of King County." Executive staff indicate that CFH had expressed interest in the Eastgate property but had to secure project partnerships in order for the project to be financially viable. [4:  K.C.C. 4.56.100.A.2. and K.C.C. 4.56.100.A.8.] 


Adoption of the proposed ordinance would serve as the Council's determination that unique circumstances make a negotiated direct sale in the best interests of the public under K.C.C. 4.56.100.A.2. The proposed ordinance also would authorize the Executive to convey the Eastgate property to Polaris, HHS, and CFH, consistent with the transmitted PSA, which is Attachment A to the proposed ordinance. 

Summary of Key PSA Terms. Table 2 beginning on the following page provides a high-level summary of key terms in each section of the PSA.

Table 2. Summary of Key PSA Terms

	PSA Section
	Summary of Key Terms
	Beginning Page in PSA

	Article 1.
Purchase and Transfer of Assets
	Seller (King County) shall sell and convey to the buyers (Polaris, HHS, CFH) on the closing date and the buyers shall buy and accept from the seller the following assets and properties:
· Eastgate property -- specifically, the Shelter Parcel within the Eastgate property would be acquired by CFH, the Workforce Housing Parcel by Polaris, and the Affordable Housing Parcel by HHS, as determined by the Binding Site Plan approved by the City of Bellevue on April 1, 2021 or as the parties jointly agree;
· The easements described below and a street dedication.[footnoteRef:5] [5:  The Binding Site Plan creates a small parcel along SE Eastgate Way (identified on the Binding Site Plan as Parcel A, which is not to be confused with the Parcel A of the Boundary Line Adjustment No. 11-114500-LW described earlier in this staff report). The PSA requires this small parcel be dedicated to the City of Bellevue for right-of-way purposes.] 


Recordation of the Binding Site Plan is a condition of closing.

No later than fourteen days prior to the closing date, the seller (King County) agrees to grant the following easements, so that they may be recorded prior to the Binding Site Plan:
· A private sanitary sewer easement over and across Parcel A for the benefit of the Workforce Housing Parcel (see also Exhibit H);
· A private sanitary sewer easement over and across Parcel A and the Affordable Housing Parcel, for the benefit of the Shelter Parcel and the Affordable Housing Parcel (see also Exhibit I);
· A private storm drainage easement over and across Parcel A for the benefit of the Workforce Housing Parcel (see also Exhibit J);
· A temporary shoring wall/tie-back easement over and across Parcel A for the benefit of the Workforce Housing Parcel (see also Exhibit K); and
· A temporary construction easement to Polaris over and across a section of Parcel A allowing grading and the demolition of certain abandoned improvements (e.g., asphalt pavement, concrete, utilities, etc.) (see also Exhibit M).

	p. 3

	Article 2. Purchase Price
	Establishes total purchase price of $18.885 million, which is equal to the appraised fair market value of $21.435 million less $2.55 million, which is the amount of the estimated cost to "remediate the environmental contamination of the Property per the requirements of MTCA [Model Toxics Control Act]..." (p. 6)

Seller agrees that CFH, Polaris, and HHA may allocate the purchase price as follows: $1.7 million to CFH for the Shelter Parcel, $14.885 million to Polaris for the Workforce Housing Parcel, and $2.3 million to HHA for the Affordable Housing Parcel. Seller further agrees that CFH, Polaris, and Horizon may reallocate the purchase price among the parcels as such parties may agree.

Outlines terms for deposit of earnest money.

	p. 6

	Article 3. Representations and Warranties of the Parties and Condition of the Property
	Outlines terms for representations and warranties of the seller and buyers, seller disclosure statement, indemnification requirements, acceptance of the condition of the respective parcels "as is, where is" with all faults and patent or latent defects.

Provides for terms for and a schedule outlining the percentage of net profit due to the County should any of the buyers lease or convey their respective parcels within a certain period of time. This is further described later in this staff report. 

	p. 7

	Article 4. 
Title Matters
	Outlines terms related to the title and title insurance. 
	p. 15

	Article 5.
Contingencies
	Outlines terms for buyers' inspection and right of entry.

The PSA is subject to approval by ordinance by the Council. This is further described later in this staff report.

The Parties acknowledge and agree (1) that the entire deposit will be made by Polaris; (2) that HHA will have no earnest money or deposits at risk prior to closing; (3) that HHA's acquisition of the Affordable Housing Parcel is subject to a determination by Horizon on the desirability of the parcel for the Affordable Housing Project as a result of the completion of the environmental review in accordance with 24 C.F.R. Part 58;  (4) and that HHA's interest in this agreement is therefore an allowable option. In the event HHA declines to exercise its allowable option, Horizon shall assign its rights to an affiliate of Polaris and the Polaris affiliate shall assume HHA's obligations and responsibilities.

Use Covenants in Exhibit G shall be executed by Seller and Buyers, and recorded against the Shelter Parcel, Workforce Housing Parcel, and Affordable Housing Parcel. The Use Covenants shall each contain release mechanisms providing for the termination of the Use Covenants in the event the applicable buyer is prevented from building or operating the Shelter Project, the Workforce Housing Project or the Affordable Housing Project due to circumstances beyond its control. Circumstances beyond the buyer's control shall include: inability to obtain essential permits and entitlements from the relevant governmental entities; or the issuance of a final judgment or permanent injunctive relief by a court of competent jurisdiction that prevents compliance with the applicable Use Covenants. This is further described later in this staff report. 

Outlines terms for buyers to notify seller on obtaining satisfactory financing or grant funding or both, in an amount sufficient to consummate the closing.

	p. 16

	Article 6. 
Covenants of Seller Pending Closure
	Outlines terms for seller in assuring the representations and warranties, and all covenants.
	p. 19

	Article 7.
Covenants of Buyer Pending Closure
	Outlines terms for buyers in assuring the representations and warranties, and all covenants.
	p. 19

	Article 8.
Conditions Precedent to Buyer's Obligations
	Outlines the obligations of buyers to close on the closing date.
	p. 20

	Article 9.
Conditions Precedent to Seller's Obligations
	Outlines the obligations of the seller to close on the closing date.
	p. 20

	Article 10. Closing
	The closing to occur under the PSA shall take place no earlier than July 30, 2021 and no later than September 30, 2021.

Outlines terms related to prorations of property taxes and assessments, seller's delivery of documents at closing, and buyers' delivery of purchase price at closing.

	p. 21

	Article 11.
Miscellaneous Provisions
	Outlines terms related to default and attorneys' fees, computation of time, notice delivery, severability, and other miscellaneous provisions.

HHA is authorized to assign its rights under the PSA to purchase the Affordable Housing Parcel to the Polaris affiliate; or a special purpose entity managed or controlled by HHA, or to a special purpose entity managed or controlled by Plymouth Housing Group, conditioned only upon assuming HHA's obligations under the PSA. 

	p. 22

	Signature Pages
	PSA was executed by all parties on or before June 4, 2021.

	p. 28

	Exhibit A
	Legal Description 

	p. 30

	Exhibit B
	Binding Site Plan 

	p. 31

	Exhibit C
	Bargain and Sale Deed

	p. 32

	Exhibit D
	Seller's Certification of Non-Foreign Status under Foreign Investment in Real Property Tax Act

	p. 35

	Exhibit E
	Memorandum of Seller's Share of Consideration upon Future Conveyance

	p. 36

	Exhibit F
	Form of Earnest Money Promissory Note (Deposit)

	p. 38

	Exhibit G
	Use Covenants
The Use Covenants are further described later in this staff report. 

	p. 39

	Exhibit H
	West Private Sanitary Sewer Easement
Easements are further described later in this staff report.

	p. 40

	Exhibit I
	East Private Sanitary Sewer Easement
Easements are further described later in this staff report.

	p. 41

	Exhibit J
	Private Storm Drainage Easement
Easements are further described later in this staff report.

	p. 42

	Exhibit K
	Temporary Shoring Easement
Easements are further described later in this staff report.

	p. 43

	Exhibit L
	Demolition Plan

	p. 44

	Exhibit M
	Temporary Construction Easement
Easements are further described later in this staff report.

	p. 45



Profit-sharing Upon Future Conveyance. Under Section 3.5 of the PSA, the County is entitled to receive certain payments from the buyers or their affiliates in the event of future conveyance of the property.[footnoteRef:6] The PSA provides the terms for and schedule outlining the percentage of net profit[footnoteRef:7] due to the County should this occur from the closing date through and including the day ten years from the closing date. Table 3 summarizes the schedule for the profit-sharing. Executive staff indicate that the profit-sharing schedule and terms are primarily intended to ensure the developer does not "flip" the property, which is more likely to occur in the early years following the closing date. [6:  This may include, as more specifically defined in the PSA, a transfer, conveyance, sale, disposition, condemnation, assignment, encumbrance, mortgage, pledge or grant of any legal or beneficial right, title or interest in the property (or any portion of the property), or the grant of an option with respect to any of the foregoing.]  [7:  In the PSA, net profit is "defined as the sales proceeds and all other sums received by or due to CFH, Polaris or Horizon (or an Affiliate) from the Conveyance ("Proceeds") after subtracting the actual and reasonable third party closing costs and the purchase price such entity paid to Seller hereunder; and also subtracting its actual out-of-pocket expenses incurred by such entity associated with acquiring the Applicable Parcel and obtaining all necessary permits and entitlements in order to build and operate the applicable project…" (p. 13). Note that the net profits for a long-term lease has its own methodology as described in the PSA.] 


Note that profit-sharing may terminate earlier under the following circumstances:
· For the Shelter Parcel, after commencement of construction of the Shelter Project;
· For the Workforce Housing Parcel, upon the closing of financing for construction of the Workforce Housing Project that is funded with at least $10.0 million in documented, verifiable, and commercially reasonable construction financing; or
· For the Affordable Housing Parcel, upon the closing of financing for construction of the Affordable Housing Project that is funded with at least $10.0 million in documented, verifiable, and commercial reasonable construction financing.








Table 3. Profit-Sharing Schedule for Future Conveyance of Parcels

	Duration From
	Duration
To
	Amount of Profit-Sharing for CONVEYANCE of Parcel
	Amount of Profit-Sharing for LEASE of Parcel
Limited to leases with terms of 10+ years for all or a substantial part of the parcel

	Closing Date
	On/before 3rd anniversary of Closing Date
	70% of net profits
	70% of net profits 

	After 3rd anniversary
	On/before the 4th anniversary of Closing Date
	60% of net profits
	60% of net profits 

	After 4th anniversary
	On/before the 5th anniversary of Closing Date
	No profit sharing
	50% of net profits 

	After 5th anniversary
	On/before the 6th anniversary of Closing Date
	No profit sharing
	40% of net profits 

	After 6th anniversary
	On/before the 7th anniversary of Closing Date
	No profit sharing
	30% of net profits 

	After 7th anniversary
	On/before the 8th anniversary of Closing Date
	No profit sharing
	20% of net profits

	After 8th anniversary 
	On/before the 10th anniversary of Closing Date
	No profit sharing
	10% of net profits



However, as noted above, once the two housing entities receive their financing or when CFH begins construction on the shelter, this provision would terminate. 

Use Covenants. Section 5.6 of the PSA and Exhibit G both concern the three use covenants included in the PSA, and which are further described below:

· Restrictive Covenant for Shelter Use - Shelter Parcel: CFH covenants and declares that during the term of the covenant the use of the Shelter Parcel shall be restricted principally to the construction, operation, and maintenance of a low-barrier[footnoteRef:8] shelter serving "literally homeless" persons, a term which under the PSA is tied to the definition of homelessness under United States Department of Housing and Urban Development regulations. Additionally, under the PSA, the Shelter Parcel may also be used for the administrative and business operations of CFH and its assigns. This covenant is to be in place until the twentieth anniversary of the date the covenant is recorded, and it automatically terminates upon the expiration of its term.  [8:  Low barrier is defined in the PSA as "accepting anyone experiencing homelessness who can sufficiently manage his/her behavior to live in community with others. Individuals will not be denied access due to criminal history, mental illness, or drug/alcohol use or addiction" (Exhibit E, CFH, p. 3)] 

· Declaration of Covenant for Low-Income Housing - Workforce Housing Project: This covenant specifies that each housing unit for the Workforce Housing Project shall be both rent-restricted and occupied by (or held available for rental to) individuals whose income at the time of initial occupancy is sixty percent or less of Area Median Income ("AMI").[footnoteRef:9] For the purposes of the covenant, a housing unit is rent-restricted if the gross rent with respect to such housing unit does not exceed thirty percent of the "imputed income limitation," which scales the income limitation to the size of unit and associated occupancy. For example, in the case of a housing unit that does not have a separate bedroom, the income limitation would be calculated assuming one individual and for a housing unit that has one or more separate bedrooms, the income limitation would be calculated assuming one and one-half individuals for each separate bedroom. Additionally, the covenant requires Polaris (and its successors and assigns) to pay residential prevailing wages for initial construction of the Workforce Housing Project and shall have an apprentice utilization goal of fifteen percent in accordance with K.C.C. 4.56.100.C1-2.[footnoteRef:10] The covenant shall be binding on all successors and assigns of Polaris and is to be in place until the twentieth anniversary of the date the covenant is recorded. The covenant automatically terminates upon the expiration of its term. In the event that Polaris (or its successors and assigns) is prevented from building or operating the Workforce Housing Project during the term of this covenant due to circumstances beyond its control, King County agrees to release and terminate this covenant.  [9:  According to HUD for FY 2021, 60% of AMI for a family of four was $69,400.]  [10:  The PSA notes that Polaris shall use September 8, 2020 as the wage publication date. Executive staff indicate that Polaris requested this date because it was tied to when they went out to bid and got under contract for construction. ] 

· Declaration of Covenant for Low-Income Housing - Affordable Housing Project: This covenant specifies that each housing unit for the Affordable Housing Project shall be both rent-restricted and occupied by (or held available for rental to) individuals whose income at the time of initial occupancy is fifty percent or less of AMI.[footnoteRef:11] For the purposes of the covenant, a housing unit is rent-restricted if the gross rent with respect to such housing unit does not exceed thirty percent of the imputed income limitation, which was described in the previous bullet. Additionally, the covenant requires HHA (and its successors and assigns) to pay residential prevailing wages for initial construction of the Affordable Housing Project and shall have an apprentice utilization goal of fifteen percent in accordance with K.C.C. 4.56.100.C.1-2. The covenant shall be binding on all successors and assigns of HHA and is to be in place until the twentieth anniversary of the date the covenant is recorded. The covenant automatically terminates upon the expiration of its term. In the event that HHA (or its successors and assigns) is prevented from building or operating the Affordable Housing Project during the term of this covenant due to circumstances beyond its control, King County agrees to release and terminate this covenant.   [11:  According to HUD for FY2021, 50% of AMI for a family of four was $57,850.] 


In addition to these covenants, the attorneys representing the workforce and affordable housing entities have confirmed that the Washington state[footnoteRef:12] financing for such housing will require similarly restrictive covenants for a periods of not less than thirty-eight years and that there is no mechanism by which these state-required covenants can be released. Council staff have requested copies of these covenants. [12:  Washington State Housing commission and the state’s Department of Commerce.  ] 

 
Easements. Section 1.2.2 of the PSA and Exhibits H through M concern the easements that would be granted in the transaction. As noted earlier, King County owns the property adjacent to and immediately north of the Eastgate property, which is referred to as Parcel A of the Boundary Line Adjustment No. 11-114500-LW in the PSA. The five easements are described below:

· West Private Sanitary Sewer Easement: Under Exhibit H of the PSA, King County would grant a non-exclusive, perpetual private sanitary sewer easement over and across a portion of Parcel A for the benefit of the Workforce Housing Parcel. This easement, approximately 185 square feet in size, is to be used solely for the construction, maintenance, and operation of a sanitary sewer pipeline. The sanitary sewer easement shall run with the land and shall be binding and obligate all persons and/or entities having or acquiring any right, title or interest in the land. 
· East Private Sanitary Sewer Easement: Under Exhibit I of the PSA, King County would grant a non-exclusive, perpetual private sanitary sewer easement over and across a portion of Parcel A and the Affordable Housing Parcel ("Burdened Property"), for the benefit of the Shelter Parcel and the Affordable Housing Parcel ("Benefited Property"). This easement, approximately 1,698 square feet in size, is to be used solely for the construction, maintenance, and operation of a sanitary sewer pipeline. The sanitary sewer easement shall run with the Benefitted Property and Burdened Property, and shall inure to the benefit of and be binding on and obligate all persons and/or entities having or acquiring any right, title, or interest in the Benefitted Property and the Burdened Property, respectively. 
· Private Storm Drainage Easement: Under Exhibit J of the PSA, King County would grant a non-exclusive, perpetual storm drainage easement over and across a portion of Parcel A for the benefit of the Workforce Housing Parcel. This easement is to be used solely for installing, removing, maintaining, and utilizing storm water drainage facilities. The storm drainage easement runs with the land and shall be binding on and obligate all persons and/or entities having or acquiring any right, title, or interest in the land.
· Temporary Shoring Easement: Under Exhibit K of the PSA, King County would grant a temporary shoring wall/tie-back easement on, over, across, and under a portion of Parcel A for the benefit of the Workforce Housing Parcel. This easement, approximately 5,200 square feet in size, is to be used to install shoring and/or retaining walls near the northern property line of the County's property, including the installation of temporary underground tiebacks. The agreement requires that tiebacks be placed below and not penetrate or damage existing improvements on Parcel A. The term of this easement would begin on the date that the agreement is fully executed by all parties and recorded in King County and would terminate automatically upon completion of the project, or December 31, 2023, whichever comes earlier. Following the termination, any tiebacks remaining under Parcel A become property of the County, who may remove, destroy, or leave the tiebacks in place. The temporary shoring easement agreement shall inure to the benefit of and be binding upon the heirs, successors, and assigns of the parties. 
· Temporary Construction Easement: Under Exhibit M of the PSA, King County would grant a temporary construction easement to Polaris over, across, and under a section of Parcel A. This easement, approximately 3,512 square feet in size, is to be used for grading work and the demolition of certain abandoned improvements. The term of this easement would begin on the date that the agreement is fully executed by all parties and recorded in King County and would terminate automatically upon completion of the project or December 31, 2023, whichever comes earlier. The temporary shoring easement agreement shall inure to the benefit of and be binding upon the heirs, successors and assigns of the parties. 

Executive staff indicate that when the appraisal was completed, the location of any necessary utility easements was not yet known. They further state that as required and finalized in the Binding Site Plan, the easements were minimally intrusive into the remaining County property and valued at only a few thousand dollars, so no compensation was requested by the County. 

Timing and Council Approval Requirement. The transmitted PSA includes a provision that the PSA is subject to approval by the Council ("Council Approval Contingency") and this contingency would be satisfied if an ordinance becomes effective on or before July 15, 2021. The provision also provides that the Seller may unilaterally extend the Council approval period one time for a period up to an additional 30 days by notice to the buyers prior to the expiration of the initial Council approval period. If the Council Approval Contingency is not satisfied within the Council approval period, either party may terminate the agreement.

Executive staff indicate that the buyers have expressed strong interest in closing on July 30, 2021, noting that if they cannot close by that date, one of the buyers would need a funding extension with the Washington Housing Finance Commission that would potentially take a few weeks. Executive staff have reported that the unilateral extension will be exercised with the hope that the Council will take this proposed ordinance up at the July 13th meeting so that the proposed ordinance can be effective in advance of the July 30th closing date. This assumes that the Council Chair and Executive would sign the adopted ordinance immediately or shortly after adoption.

INVITED

· Tony Wright, Director, Facilities Management Division
· Pat McLaughlin, Director, Solid Waste Division

ATTACHMENTS

1. Proposed Ordinance 2021-0237 (and its attachments)
2. Transmittal Letter
3. Fiscal Note
4. Binding Site Plan
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