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SUBJECT

Proposed ordinance 2018-0113 would authorize a new appeals process for transit rider suspensions.

SUMMARY

Since 2015, the Council has adopted a series of Motions and Ordinances addressing fare evasion and rider suspension in the Metro Transit system.  Proposed Ordinance 2018-0113 is one piece of the Council’s review. It would adopt changes to how a suspended person can respond to being suspended:  

· One would allow for a mitigation request to be heard by Metro Transit personnel, and then if denied, by a mitigation panel made up of various divisions in Metro Transit.  
· The other would change would allow the suspended person to appeal the suspension to the Hearing Examiner. This appeal would allow a suspended person to present facts and circumstances to an independent party at a formal public hearing and potentially receive modifications to their suspensions.

There is a striking amendment that makes clarifying edits to the Proposed Ordinance.

BACKGROUND 

K.C.C. 28.96 governs the regulation of conduct on transit property, including setting forth the behaviors that can give rise to civil infractions and criminal misdemeanors, the behaviors that can give rise to an immediate expulsion and the behaviors that can result in a suspension of use privileges. 

The King County Department of Transportation, Metro Transit Division (Metro), sets forth administrative policies and procedures pursuant to the King County Code. The Metro Transit Police (Transit Police), a unit of the Sheriff's Office, administers some of these policies. The Metro Transit Police establishes standard operating procedures regarding administering Metro Transit Policies in their purview. Metro contracts with Securitas, a private contractor, to provide Fare Enforcement Officers (FEOs) to conduct fare enforcement activities. FEOs are directed to follow King County Metro Fare Enforcement Standard Operating Procedures.

Motion 14441 was passed by the King County Council in the fall of 2015. It established four transit-related policies:

“A. It is the policy of the county that juveniles should not be charged criminally for fare evasion on Metro buses. Juveniles may still be issued civil citations for failure to pay appropriate fare on Metro buses, but failure to respond to these civil citations or to pay fines associated with these citations should not give rise to criminal charges.

B. It is also the policy of the county that both Metro's suspension of use process and the process to appeal any suspensions of use for violations of the Metro Transit Code of Conduct, infractions or criminal charges that do not involve violence should align with the county's equity and social justice principles in both intent and impact, and provide due process protections. Further, in considering more equitable processes, the potential impact of a suspension of use privileges on that individual's ability to attend school, to work, to comply with court-mandated appointments, to take part in mental health or substance abuse treatment or to engage in other activities that may benefit the individual's development or well-being should be considered. Whenever possible, the impact of a suspension of use privilege should be mitigated by creating reasonable and reasonably enforceable exemptions, including when a suspension of use becomes effective, and by reasonably calculating the length of the suspension to achieve its desired impact.

C.  It is also the policy of the county to improve geographic equity of access to court for individuals living throughout King County who are cited with civil infractions for fare evasion.

D.  It is also the policy of the county to ensure that relevant transit personnel achieve developmental competence in relation to working with juveniles through appropriate training.”

Motion 14441 also requested that the Executive develop and transmit to Council a report and work plan to implement Motion 14441 and any legislation needed to implement the policies identified by the Motion.

Motion 14675 was passed by the Council in July of 2016.  This Motion accepted the report and work plan required by Motion 14441, titled “Transit Safety and Equity Report”.  This Motion also included direction to implement the recommendations in the report, including: 
1. Implementing Council policy direction related to the penalty for juvenile fare evasion; and 
2. Implementing policies and practices related to Metro Transit’s suspension of use process and the process to appeal suspensions issued for nonviolent violations of the Metro Transit Code of Conduct that align with the county’s equity and social justice principles.  

Ordinance 18332 was adopted in August 2016.  This Ordinance modified the infraction and penalties for fare evasion.  Changes included:

1. Making it a civil infraction for individuals 17 years of age and under to fail to present a valid, unexpired pass, transfer or ticket or otherwise failing to pay the appropriate fare as required by county ordinance. For individuals 18 years of age and older, this behavior would continue to constitute a criminal misdemeanor, and
1. Adding as a misdemeanor the crime of knowingly entering or remaining unlawfully on transit property (criminal trespass).

ANALYSIS

One recommendation in the Transit and Safety Equity Report, accepted by Motion 14675, was in regards to the appeal of suspension of use.  KCC 28.96.430 allows for the suspension of a person’s use privilege for certain violations. The Code also provides that an individual who has had their use privileges suspended is entitled to appeal the suspension to an individual designated by the Metro Director who may affirm, modify or terminate the suspension. The Code provides that the decision of this individual is final.

Prior to the work group, Report and Council acceptance of the Report, Metro had a single person consider an appeal over the phone for suspensions of less than 60 days. The Report noted that Metro Transit Police Criminal Investigations Unit had facilitated this process and that relief for appealing individuals (a modification of the suspension order) had been “immediate”. For suspensions of 60 days or longer, Metro had a Suspension Appeal Panel made up of an individuals from Metro Transit Police, Operations and Customer Services. The Report noted that the rationale for establishing this panel process, not required under the Code, was to have a more equitable and impartial process.

The Report proposed that Metro revise its administrative appeal process and procedures in light of concerns expressed by work group members about fairness and due process. The new process would create two review processes: 1) an appeal process and a 2) mitigation hearing.  

Proposed Ordinance 2018-0113 would implement this proposal in the King County Code. Specifically, this Proposed Ordinance would:

· Modify K.C.C. 28.96.430 to allow two avenues to respond to a suspension:
· A suspended person can request mitigation from the division.  This would include a rider contract to use transit during the suspension period.  The request for mitigation would be reviewed by the Transit division, and a decision by the appropriate division personnel required within seven days of the request. If the request is not eligible for a rider contract or is denied, then the request is required to be referred to a mitigation panel for a hearing within seven days. The mitigation panel would have 10 days to make their decision, which is final and unreviewable.
· A suspended person can appeal the suspension to the Hearing Examiner.  This appeal is required to be done according to the Hearing Examiner’s normal process (appeal filing, timelines, hearing), except that the normal appeal filing deadlines does not apply, and the appeal fee does not apply.  Because the Hearing Examiner’s normal processing time for appeals could exceed the time of the suspension, the code would also allow the suspended person to seek mitigation simultaneously.  The Hearing Examiner’s decision is final and unreviewable, except that after the Hearing Examiner issues a decision, if the appeal is denied, the suspended person can still seek mitigation.
· Add appeals of transit rider suspensions to the jurisdiction of the King County Hearing Examiner and authorize the Hearing Examiner would issue a final decision on these appeals.
· Identify criteria for the Hearing Examiner’s review are added to K.C.C. chapter 20.22, which would include:
· The Hearing Examiner is required to review the merits and legal basis for the suspension.
· Burden of proof would be on Metro Transit at a preponderance of the evidence, that both the violation and the sanction imposed are consistent with County adopted ordinances and Transit policies.
· When there is a criminal charge for the same conduct underlying the suspension, there are criteria for how the outcome of that criminal charge informs the appeal of the suspension to the Hearing Examiner.
· The appeal to the Hearing Examiner is not allowed to challenge the constitutionality of the suspension process.

Mitigation Panel

The Transit and Safety Equity Report recommended, and Metro has implemented, the revised membership of the Mitigation Panel. It includes representatives from:

· Metro Transit Security (chair)
· Metro Transit Diversity & Inclusion function (vice-chair)
· Metro Transit Customer Communications & Services
· Metro Transit Operations
· Metro Transit Ride Share/Accessible Services

Executive staff state: “We were pleased to have the concurrence of the advocates for the accused who were on our ‘Equity Motion Workgroup’. After discussion of the composition of the Mitigation panel, they were satisfied with this approach in light of the bifurcated process we designed which would accommodate a suspended person appealing their suspension to a disinterested third party in the form of the Hearing Examiner.”



Hearing Examiner Process

In 2016, the Council approved a rewrite to the Hearing Examiner Code.[footnoteRef:1] K.C.C. Chapter 20.22 outlines the process and criteria for the Hearing Examiner review of a variety of applications and appeals.  Some of the standardization of process and criteria have implications for the rider suspension appeals that are worth noting here. [1:  Ordinance 18230 ] 


Appeal Filing and Timeline
There is now a standardized appeal process with standard appeal deadline and appeal filing requirements.  This includes: 17 days for the division to transfer the appeal filing to the Hearing Examiner’s office, 45 days for the Hearing Examiner to hold a pre-hearing conference and 90 days for the Hearing Examiner to complete the appeals process and issue a decision. This 90 days starts when the Hearing Examiner receives the appeal filing from the division.  This means that it could take over 100 days from the time a person files the appeal to when they get a decision from the Hearing Examiner. In acknowledgement of this timeframe, the Proposed Ordinance would allow a suspended person to simultaneously seek mitigation through a rider contract.

Hearing Examiner Remedies
Under K.C.C. 20.22.030.B., the Hearing Examiner is authorized to, “grant or deny the application of appeal, and may include any conditions, modifications and restrictions as the examiner finds necessary to carry out applicable laws, regulations and adopted policies.”  Under this section of Code, the Hearing Examiner would be authorized to modify the terms of the suspension, such as reducing the number of days of the suspension, or allow a suspended rider to ride on weekdays but not weekends so the rider could travel to work/school/court/etc.

Report by the Division
K.C.C. 20.22.130 requires a report to be written by the division that summarizes the its findings and recommendation.  In the Proposed Ordinance, Section 4 states that the “transit division may rely on the officer’s report to prove its case”.  After further discussion with Executive staff, the intent of this provision is to have this the citation report meet the report requirement in K.C.C. 20.22.130.

Order and Conduct of Proceedings
K.C.C. 20.22.030 authorizes the Hearing Examiner to “receive and examine available information, conduct open record hearings and prepare records and reports”.  Further the Hearing Examiner’s Rules of Procedure[footnoteRef:2] outline the Order and Conduct of Proceedings. For “Appeals Where Agency Bears the Burden of Proof”, the proceedings include statements by the agency, statements by the appellant, rebuttals, a final recommendation by the agency, and final arguments by all the parties. All people providing testimony are required to be under oath and anyone testifying is subject to questions by the Hearing Examiner and cross-examination.  [2:  Adopted by Motion 14876] 




Final and Unreviewable

The Proposed Ordinance states that the decision of the mitigation panel, and the Hearing Examiner’s decision, are final and unreviewable.  This indicates to the court that there is no further administrative appeal, and no judicial appeal is authorized.  However, the Courts may decide they have jurisdiction under some other legal principal that this Proposed Ordinance does not address or supersede.

AMENDMENT

Striking Amendment S1 would make the following clarifications to the Proposed Ordinance:

· Clarifies that the transit division officer’s report meets the report requirements in the K.C.C. 20.22.130 and the division’s burden of proof, if there is no contrary evidence.
· Expands the circumstances under which a person can seek mitigation for or appeal to the Hearing Examiner to include entering transit property or using the transit system.
· Incorporates recommendations by legal counsel on the terms used to describe the appeal process and the rider contract.
· Changes the timeline for transit division personnel to review the request for mitigation from five days to five business days.
· Standardizes the appeal language for appealing in accordance with K.C.C. 20.22.080.
· Incorporates technical changes to code citations and cross references, to use the existing underlying code and engross changes made by other ordinances the Council has adopted.

ATTACHMENTS

1. Proposed Ordinance 2018-0113
2. Amendment S1
3. Transmittal Letter
4. Fiscal Note

INVITED

1. Rob Gannon, General Manager, Metro Transit, King County Department of Transportation
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