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METROPOLITAN KING COUNTY COUNCIL

LABOR, OPERATIONS AND TECHNOLOGY COMMITTEE
Staff Report 
AGENDA ITEM:  3
DATE:  June 11, 2002
PROPOSED NO:  2002-0265
PREPARED BY:  David Randall
SUBJECT:  An ORDINANCE approving, subject to conditions, the transfer of control of AT&T’s cable franchise agreements to AT&T Comcast.
SUMMARY:  
Proposed ordinance 2002-0265 would consent to the change in control of King County cable franchises held by AT&T Corporation (AT&T) to a proposed new entity to be called AT&T Comcast Corporation (AT&T Comcast) (Appendix 2).  Both AT&T Broadband/TCI cable franchises and King County Code (K.C.C.) require AT&T Broadband/TCI to demonstrate that AT&T Comcast can construct and operate a cable system and will comply with the current franchises and applicable laws and rules.  This transfer would not impact current obligations under the cable franchises; AT&T Comcast would still be bound to comply with the franchises.  
This proposed ordinance approves the transfer of cable franchises with conditions.  One condition contained in the proposed ordinance is that AT&T Comcast will confirm in writing that they will not oppose cable customer bill of rights legislation similar to legislation passed and signed by the City of Seattle.  The executive has separately submitted cable customer bill of rights legislation; this legislation has not been introduced.  AT&T asserts that the council must act upon this transfer by July 1, 2002 or the transfer will be automatically approved without council consent, unless AT&T grants an extension.  
Background: Highlights of AT&T Cable Franchises

King County approved a change of control, with conditions, of two cable franchises held by TCI to AT&T Broadband in 1999; both franchises will expire in 2005.  (The legislative background may be found as Attachment 3.)  AT&T Broadband/TCI is the dominant cable operator in King County with about 98 percent cable television market share in unincorporated King County.  (Millennium Cable Digital Media Services is the only other cable operator in unincorporated King County.)  AT&T Broadband/TCI provides service to about 73,000 television and about 23,500 cable modem subscribers in unincorporated King County.  
Key provisions of the AT&T Broadband/TCI cable franchises are:

· Provides $1.7 million annually in current expense revenue; 

· Secures $0.86 million annually in I-Net capital funding;

· Enables county-wide access to cable services;

· Upgraded cable system to 750 MHz;

· Broadcasts King County civic television channel;
· Secures additional 10-25 public access channels;
· Provides emergency broadcast capability;

· Constructed 276 I-Net sites; and

· Maintains I-Net fiber.
County Cable Regulatory Role

King County regulates cable systems in unincorporated King County.  Its regulatory function consists of three key functions:

1. Rights-of-way management.  Per K.C.C. 6.27A, no person shall construct or operate a cable system in the county without a cable franchise.  Cable franchises must be approved by the council.  Once a franchise is granted, the cable franchisee must obtain and pay for permits for use of county rights-of-way.  The cable franchise must also pay a franchise fee of 5 percent of its gross revenues for use of county rights-of-way.  Cable franchisees may pass these franchise fees direct to cable subscribers and both cable franchise holders in unincorporated King County do so;
2. Basic cable television rate regulation.  The Federal Cable Act limits King County to cable television rate regulation of basic cable.  King County does not have regulatory authority over rates of expanded basic or premium cable television channels.  The executive through its cable office regulates the price of basic cable television channels; and 

3. Cable operator oversight.  The executive, through its cable office, oversees the performance of cable operators in unincorporated King County.  The executive monitors that cable operators are complying with the terms and conditions of their cable franchises and applicable laws.  The executive’s cable office also investigates cable complaints that cable operators were not able to resolve themselves. 

Proposed AT&T Comcast Merger

AT&T Corporation notified King County on March 4, 2002 of its intent to merge its cable system with Comcast Corporation’s cable system and to create an entirely new company called AT&T Comcast Corporation.  If approved by federal and local franchising authorities, this would be the largest merger in the history of cable television.  This transaction would impact about 40 percent of cable subscribers nationwide and about 98 percent of cable subscribers in unincorporated King County.  
The companies propose to create an entirely new company that will take control of all existing AT&T Broadband and Comcast cable systems.  This is a change in control of the franchises, even though the immediate franchise holder will not change.  In other words, the parent company holding the county’s cable franchises would change from AT&T Corporation to AT&T Comcast Corporation, but the immediate franchise holder would still remain as AT&T Broadband/TCI.  While the proposed AT&T Comcast Corporation has acquired the right to the AT&T brand, AT&T Corporation would not control or operate AT&T Comcast.  (Appendix 4 presents an organizational chart of the current and proposed corporate structures.)

Transfer Process

Both AT&T Broadband/TCI cable franchises and King County Code (KCC 6.27A.050) require that the county approve transfer of the cable franchises and sets forth the basis for evaluating a transfer.   Federal law and Federal Communications Commission’s regulations do not set substantive standards for approving or denying transfer applications.  However, federal law does set mandatory procedures that King County must follow in reviewing the transfer application (Section 617 of the Federal Cable Act, 47 U.S.C. 537, and C.F.R. 76.502).  

King County is required to approve or deny a transfer application within 120 days of receipt of a complete application.  King County and AT&T Broadband/TCI may agree to extend the 120-day deadline.  Absent an extension of time, the AT&T Broadband/TCI transfer must be acted upon by council by July 1, 2002 or the transfer will be deemed approved.
Transfer Criteria
Per county code and the franchises, AT&T Broadband/TCI must demonstrate the following for King County to approve its transfer:

· Financial ability to construct and operate a cable system;

· Technical ability to construct and operate a cable system; 

· Willingness to abide by and accept the terms of current franchises, K.C.C., the cable rules and applicable law; 
· Assumption of current franchise obligations and liabilities; and

· Provision of performance guarantees that the county considers sufficient and adequate to guarantee compliance with the franchise.
Table 1

Executive’s Review of AT&T Comcast Transfer Application
	Review Criterion
	Criterion Met by AT&T?
	Executive
Recommendation

	Financial Ability
	Not Met
	Executive found financial ability questionable.  

	Technical Ability
	Met
	Both AT&T and Comcast have demonstrated their ability to manage a cable system that offered the most updated services and technology available.

	Franchise Commitment 
	Met
	AT&T Comcast representatives have stated in writing their willingness to comply with all valid local laws, agreements, and Franchise requirements consistent with applicable federal and state law.


	Assumption of Franchise Obligations
	Met
	One of the conditions proposed by the executive is that AT&T Comcast maintains current performance standards.

	Performance Guarantees
	Met
	The existing franchises and county code contain provision for customer refunds or liquidated damages.  AT&T Comcast will inherent these existing provisions.  At the present time the Office of Cable Communications is receiving a relatively low volume of calls and these are typically responded to very quickly by AT&T staff.

	Executive Recommendation
	
	Executive recommends transfer approval, with conditions.  


Issues
1. Application Timeline.  The county and AT&T disagree on the application completeness and timeline.  King County is required to take action on a transfer application within 120 days of receipt of a complete application.  The executive, council staff and the Prosecuting Attorney’s Office determined that the submitted transfer application and subsequent responses by AT&T Broadband/TCI did not provide a complete application and, therefore, the 120-day timeline was tolled.  AT&T Broadband/TCI considers its submitted application complete and, therefore, the 120-day timeline is in effect.  AT&T Broadband/TCI’s position is that the application will be automatically approved on July 1, 2002 unless the council approves or denies the application.  Council may wish to request from AT& /TCI an extension to extend the 120-day deadline.  

2. Financial Ability.  AT&T Comcast may not be financially able to operate a cable system.  The county may have a reasonable basis to withhold approval of the transfer.  AT&T must provide information on the applicant’s financial ability to operate a cable system.  The executive purchased a financial analysis from a consultant (Ashpaugh and Sculco, CPAs) of the proposed AT&T Comcast merger.  The financial analysis found that it is not possible to state that this proposed merger will be beneficial to any of the existing franchises.  The financial analysis was very concerned with the significant amount of debt and significant shortages in cash flow in the proposed merger.  The consultant report states “Franchises currently served by AT&T Broadband will go from a company with significant debt and cash flow shortages to a company with even more debt and greater shortages in cash flow.”  “A failure to obtain necessary capital or to obtain necessary capital on favorable terms could have a material adverse effect on AT&T Comcast and result in the delay, change or abandonment of AT&T Comcast’s development or expansion plans.”  There may be risk to the county that AT&T Comcast would not have the capital to complete the Vashon Island fiber crossing or remaining I-Net sites or to fully comply with franchise requirements.  Also, residential cable rates may need to be increased to raise enough revenue to operate the cable system.
3. Franchise Fees.  The county and AT&T disagree on whether franchise fees should continue to be collected on cable modem service.  The Federal Communications Commission issued a declaratory ruling in March 2002 reclassifying cable modem service from a cable service to an information service.  The impact of this decision is that local franchising authorities have much less regulatory authority over information services that are considered inter-state and not local services.  If this decision is not overturned on appeal, the county may not be able to continue to collect franchise fees for cable modem service.  In addition, future video streaming products may likewise be classified as an information service and King County franchise fees for this service may also no longer be collected.  Many franchising authorities across the county, the National Association of Counties, and the National League of Cites have joined a lawsuit in two actions to maintain regulatory and franchise fee authority over cable modem service.  In the meantime, AT&T Broadband/TCI has stopped collecting franchise fees from cable modem customers and King County is expected to lose about $500,000 annually in fee revenue that supports the current expense fund.  The county may wish to require AT&T Comcast to reinstate collection of this franchise fee on cable modem service until a final decision has been made on the appeal of the declaratory ruling.  Fees could be held in an escrow account while awaiting a final decision.
4. AT&T Broadband/TCI Non-Compliance.  AT&T Broadband/TCI has not fully complied with its cable franchises.  Mainly, the cable system has not been extended to Vashon Island and several I-Net sites have not been connected in or near Bellevue.  The executive’s position is that the transfer should be conditioned on compliance with the franchises.  During the last cable franchise transfer, the council similarly approved a transfer with conditions.  AT&T Broadband/TCI’s position is that it would only consider compliance issues separately and after the transfer process was complete.
Council Options

Option 1: Deny the Transfer 

There appears to be adequate grounds to support council denial of the transfer based on the following:

1. An incomplete transfer application was submitted to King County.  Both executive and council staff determined that the transfer application submitted to the county was incomplete.  Two written requests by the county to AT&T to obtain information that would complete the application were not fully met by AT&T.  In addition, changes to the AT&T Comcast merger agreement have been made after the transfer application was submitted to the county, but AT&T would not update the transfer application to reflect these changes; and

2. AT&T Comcast may not be able to financially operate a cable system.  K.C.C. requires demonstration of AT&T Comcast’s financial ability to operate a cable company for the council to consent to the transfer.  However, the executive’s consultant financial analysis found strong evidence that AT&T Comcast may not be financially qualified to control the cable franchises currently held by AT&T Broadband/TCI.  The transfer, if approved, may detrimentally impact system completion, network repair and maintenance, customer service and may contribute to future customer rate increases.  
If the council declines its consent to the transfer, AT&T Broadband (the TCI entities holding the franchises) rather than AT&T Comcast would be required to continue to operate the cable system and comply with the County’s determination.   If control of the current franchises is transferred from the AT&T Broadband/TCI entities to the control of AT&T Comcast, it would be a breach of the franchise agreement.  When the cable operator breaches the franchise agreement, the County notifies the cable operator who would then have 90 days to cure the breach.  If the breach was not cured within 90 days, the County could commence revocation proceedings under the franchise agreements and the K.C.C.  All subscribers must receive continuous, uninterrupted service for up to 18 months after the revocation date.
Option 2: Consent to Transfer without Conditions

This option would occur automatically if the council did not act on the transfer.  The county could consent to the transfer of cable franchises from AT&T Broadband/TCI to AT&T Comcast without conditions.  This is AT&T Broadband/TCI’s preferred option.  This option may diminish the county’s leverage with AT&T to enforce franchise compliance.  This option would also not recapture cable modem franchise fees that provide about $500,000 annually to the current expense fund.  
Option 3: Consent to Transfer with Conditions
This is the executive’s recommended option contained in Proposed Ordinance 2002-0265.  During the last transfer, the council approved the transfer of cable franchises from TCI to AT&T Broadband/TCI with several conditions.  The council may wish to likewise approve the transfer of cable franchises from AT&T Broadband/TCI to AT&T Comcast with conditions.   Table 2 lists items that the council may wish to include as conditions to approve the transfer the control of cable franchises.  The table also indicates if a particular item is already contained in Proposed Ordinance 2002-0265.
Table 2
Possible Transfer Conditions
	Condition 
	AT&T
Met?
	In Ordinance?
	Issue

	1. Complete Vashon Island Fiber Crossing.
	No
	Yes
	Per the cable franchises, AT&T is required to connect Vashon Island to the cable system.  Permit delays have prevented completion.  New state law eases permit restrictions, however other permits have expired.  Vashon residents have cable TV access through alternative means and receive a $5 per month credit.  Vashon residents do not have access to cable modem service, but alternative DSL service is being provided.

	2. Complete I-Net sites in or near Bellevue.
	No
	Yes
	Per the cable franchises, AT&T is required to connect I-Net sites in and near Bellevue.  AT&T has not connected these sites due to a construction delay in the Bellevue system rebuild.

	3. Continue Annual Customer Satisfaction Surveys.
	No
	No
	Per a letter of agreement with AT&T, AT&T committed to annual customer satisfaction surveys.  None were conducted in 2000 or 2001; AT&T stated one was conducted in 2002, but neither the executive or council staff has received survey results.

	4.Install School Computer Labs
	No
	No
	Council notified AT&T of 2 schools willing to participate, but neither school has had a computer lab installed.

	5. Provide Written Agreement to Abide by Franchise and Laws, and keep bonds at current levels.
	Yes
	Yes
	Per K.C.C. 6.27A.050, AT&T is required to provide a statement that it will comply with the franchises and applicable laws.  AT&T signed a similar statement during the last transfer and orally agreed to sign such a statement this time.


Table 2

Possible Transfer Conditions
	Condition 
	AT&T
Met?
	In Ordinance?
	Issue

	6. Ensure Continuity of Cable Modem Service.
	No
	No
	AT&T disconnected its cable modem service customers.  While most customers were reconnected in a week, some customers were not connected for several weeks.  K.C.C. 6.27A.220 requires mandatory continuous cable service and liquidated damages may be assessed if not met.  Council may wish to clarify its position that this code means that it intends that cable modem service should be a continuous service and expects this to be enforced by the executive.  With the recent FCC declaratory ruling defining cable modem service as not a cable service, King County may not be able to enforce this condition.

	7. Provide Adequate Notification If Cable Modem Service Disconnected
	No
	No
	AT&T disconnected its cable modem service customers with very little notice.  Notification was done via an automated phone message with no return phone number left to call for questions.  Council may wish to direct AT&T to provide customers with a certain amount of time before their service is disconnected, similar to telephone service.  With the recent FCC declaratory ruling defining cable modem service as not a cable service, King County may not be able to enforce this condition.

	8. Forward E-mail for Appropriate Time If Cable Modem Service Disconnected
	No
	No
	AT&T disconnected its cable modem service customers with very little notice.  Customer e-mail was stored by Excite At Home, but was not forwarded to customers.  Council may wish to direct AT&T to forward customer e-mail for a certain amount of time after their service is disconnected or domain name is changed, similar to telephone service.  With the recent FCC declaratory ruling defining cable modem service as not a cable service, King County may not be able to enforce this condition.

	9.  Customer Bill of Rights and Privacy Legislation
	No
	Yes
	The proposed ordinance conditions approval with AT&T’s written agreement to not oppose future customer bill of rights and privacy legislation similar to one recently passed by the City of Seattle.  King County may not be able to enforce this condition.  AT&T stated that it would litigate the City of Seattle over their recently passed legislation.  


Two substantive amendments have been drafted for committee consideration:
1. Condition consent to the transfer on AT&T Comcast’s written confirmation to comply with AT&T’s previous commitment to install two computer labs in two schools; and

2. Condition consent to the transfer on AT&T Comcast’s written confirmation to comply with AT&T’s previous commitment to conduct annual customer satisfaction surveys.

Two technical amendments have been drafted for committee consideration:
1. Correct the date that a complete transfer application would need to be approved by council.  The correct date is July 1st not July 4th.
2. Correct a referenced section in the proposed ordinance.  The correct referenced section should be section 2 not section 4.
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2. Proposed Ordinance 2002-0265
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6. Proposed substantive amendments
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AT&T BROADBAND/TCI CABLE FRANCHISE

LEGISLATIVE BACKGROUND

Council Granted Cable Franchise to Viacom

In February 1995, the council adopted Ordinance 11680 granting Viacom a ten-year franchise to construct, maintain and operate a cable system within certain unincorporated areas of the county pursuant to Franchise No. 11680.  The franchise period is through February 16, 2005.
Viacom Cable Franchise Transferred to TCI

In August 1996, the council adopted Ordinance 12134 transferring the Viacom cable franchise to TCI.  
Council Granted Cable Franchise to TCI of Seattle

In August 1996, the council adopted Ordinance 12132 granting TCI Seattle, TCI of Auburn and TCI of Southwest Washington a franchise to construct, operate and repair a cable system within certain unincorporated areas of the county pursuant to Franchise No. 12132.  The franchise period is through February 16, 2005.  This franchise approval was conditioned on approval of the Viacom transfer to TCI as addressed in Ordinance 12134.

TCI Cable Franchises Amended

In August 1998, the council adopted Ordinance 13246 amending the TCI franchise agreements.  This amendment identified additional construction milestones for use in monitoring the cable system upgrade and required TCI to pay subscribers compensation in the amount of $5.00 per month each time an area was not upgraded as scheduled.

Transfer of Control Received by County
In July 1998, AT&T filed a request for consent of change of control of the TCI franchises to AT&T.  It was filed with the clerk’s office and referred to the executive for review.  In December 1998, AT&T agreed to a 30 day extension establishing a new due date of February 1999.

TCI Cable Franchises Control Changed to AT&T.

In February 1999, the council adopted Ordinance 13409 approving the change of control of the TCI franchises to AT&T, subject to conditions.  

Expert Review Panel Convened

In June 1999, the council adopted Motion 10716 appointing members to an Expert Review Panel to study unresolved technical, economic and policy issues not addressed by the conditional franchise transfer.  The motion also authorized a consultant contract to staff, facilitate and write the final report.  The final report was submitted to BFM in October 1999.  BFM was briefed on the report in November 1999.

TCI Cable Franchises Control Changed to AT&T.

In May 2000 the council adopted Ordinance 13855 approving the transfer of control of the TCI franchises to AT&T, subject to conditions.  Conditions of approval primarily were related to open access of AT&T’s cable modem platform.  Other conditions included capping the price of the cable modem product, local peering at the Westin and requiring AT&T to connect I-Net to the telephone network.  This ordinance also established an Expert Monitoring Panel to follow-up on issues identified in the Expert Review Panel.  A Cable Services Advisory Committee was also established to provide consumer input into cable services.  AT&T quarterly reporting requirements were also refined.

AT&T Quarterly Briefings

Pursuant to Ordinance 13855, the Utilities and Technology Committee was briefed on AT&T quarterly reports in 1999, 2000 and 2001.  The Utilities and Technology Committee was also briefed on the Excite At Home cable modem service bankruptcy in 2001.
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