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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2023-0099.2, which would modify the legislative branch's role in permit review process, passed out of committee on May 23, 2023, with a “Do Pass” recommendation. The Proposed Ordinance was amended in committee to add serial commas and correct drafting errors.




SUBJECT

Proposed Ordinance 2023-0099 would modify the legislative branch’s role in the permit review process.  This includes changes to the Council’s direct role in hearing applications and appeals, and updates to the Hearing Examiner’s code chapter.

SUMMARY

Proposed Ordinance 2023-0099 makes two categories of changes:  modifications to the Council’s direct role in hearing varying types of permit and approvals, and clarifications to the Hearing Examiner provisions in the Code. The most visible change to the Council's role is to remove the Council appeal of Hearing Examiner recommendations for preliminary plats, as these are the types of appeals the Council hears most frequently.  

There is a striking amendment that would add serial commas to the ordinance.

BACKGROUND 

The state’s Planning Enabling Act in Chapter 36.70 RCW, as modified by the Growth Management Act in Chapter 36.70B RCW, and related requirements for permit review in Chapter 36.70B RCW and Chapter 36.70C RCW, establish the legislative branch’s role in the permit review process.  

The office of the Hearing Examiner was created in 1969[footnoteRef:1] and the provisions relating to the Hearing Examiner were codified in K.C.C. chapter 20.22 (as recodified in 2016).  Since the office was first created, some of the provisions have been updated, most recently in 2016[footnoteRef:2] to standardize appeal timelines and processes, and to rewrite the code to reflect current practice and case law that had occurred since the 1990s. [1:  Ordinance 263]  [2:  Ordinance 18230] 


ANALYSIS

Proposed Ordinance 2023-0099 makes two categories of changes:  modifications to the Council’s direct role in hearing varying types of permit and approvals, and clarifications to the Hearing Examiner provisions in the Code.

Council’s Role Change.  Proposed Ordinance 2023-0099 would make the following changes to the Council’s role in review of applications and appeals:

· Speed limit change appeals would be decided by Hearing Examiner, rather than by Council based on Hearing Examiner recommendation.
· Road naming designation appeals would be decided by Hearing Examiner, rather than by Council.  Also limits the appeal option to those initiated by petition.
· Type 3 land use decisions (preliminary plats, plat alterations, plat revisions, and with this Proposed Ordinance, plat vacations and special use permits) would be appealed to Superior Court, rather than to Council, after a Hearing Examiner decision.
· Special use permit decisions would be by Hearing Examiner, with appeal to Superior Court, rather than a decision by Council based on Hearing Examiner recommendation (changing from a Type 4 to a Type 3 land use decision).
· Request for refund of school impact fees would be made to the Permitting Division, rather than to the Council.
· Road vacation petitions would be filed with the Road Services Division, rather than the Clerk of the Council.

These changes, collectively, would remove the Council from the permit review process to the maximum extent allowed by state law.  The Council is required to make final decisions on any zoning map changes, comprehensive plan changes, road vacations, and current use taxation applications.

Some additional changes would modify the process for when Council does hear appeals. These changes are made to resolve issues identified in past appeals:

· For appeals to Council, would require the Council chair to establish the process for amending or reversing the examiner recommendation, to require at least seven days’ notice before the Council's decision in such a case.
· Removes an option for an appellant to ask the Council to reconsider the Council’s decision on appeals.

Hearing Examiner Chapter Changes. Proposed Ordinance 2023-0099 would make the following substantive and clarifying changes in K.C.C. chapter 20.22.  These changes resolve issues the Hearing Examiner has identified since the Hearing Examiner Code was last updated in 2016, as well as make updates to reflect case law, and attempt to simplify the language:

· Modifies definitions of “interested person” and “party” to clarify that an interested party must participate in the hearing process to later a file a motion for reconsideration or appeal, and that doing so does not given them other rights that a party has.
· Adds language to allow the Hearing Examiner to remand applications and appeals to the agency for further work.
· Removes discretion for the Hearing Examiner to issue an extension to filing deadlines for the appellant, and requires such an extension, if the agency gives the appellant additional information.
· Modifies requirement for notification/issuance of the pre-hearing conference and hearing details, to remove a requirement for a specific location and to add direction on how to participate in the hearing.
· Adds language that a staff report and agency comments are not required for hearings on motions or for citation appeals.
· Adds language on enforcement during appeal to allow the Records and Licensing and Permitting Divisions, to enforce notice and orders with a "clear, substantial and imminent hazard to life, safety or property." 
· Modifies requirements for soliciting comment on the Hearing Examiner's rule changes, to anyone who requested to be notified of rule changes, and to any party who appeared before the examiner in the preceding 12 months.
· Modifies language on extending deadlines in this section, to give the Hearing Examiner additional discretion.
Other Miscellaneous Changes.  Additional changes would codify the existing practice into the K.C.C.:

· Critical Area Determinations are listed as a Type 1 land use decision.
· Modifies the definition of "development agreement" to reflect those allowed by Chapter 36.70B RCW.

AMENDMENTS

Striking Amendment S1 would add serial commas and correct drafting errors.
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