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REVISED STAFF REPORT

SUBJECT:  AN ORDINANCE relating to civil rights; adding a new private right of action, making the civil rights ordinances applicable to employers of one or more employees, prohibiting discrimination based on gender identity, expanding public accommodations coverage, increasing civil penalties and making technical changes and amending various ordinances. 
Committee Action:  At its September 13, 2004 meeting, the Committee of the Whole voted to forward this ordinance, as amended, to the full Council without a recommendation.  The vote was seven ayes, five nos and one excused.  The amendment included technical changes made by the Code Reviser to modernize the language and enable the ordinances to meet the code reviser’s drafting guidelines.  The amendment also made one substantive change that defined age in the employment ordinance as eighteen and older rather than as 40 years and older.  
BACKGROUND:

Council adopted the following four ordinances that comprise the County’s civil rights legislation: 

1. Fair Housing Ordinance.  The Fair Housing Ordinance was adopted in 1981 (Ordinance 5280; K.C.C. 12.20).   This ordinance prohibits discrimination in the rental, sale or financing of housing in unincorporated King County.  This ordinance was amended in 1981 to clarify the filing of a complaint (Ordinance 5732; amended K.C.C. 12.20.020; 12.20.070) and in 1986 to define marital status, increase the filing period, and to set out enforcement procedures  (Ordinance 7816, amended K.C.C. 12.20.020; 12.20.070, 12.20.080, 12.20.135 and 12.20.140).   This ordinance was further amended in 1991 to allow housing for people 55 years of age and older as an exception to the protections for families with children (Ordinance 10153; amended K.C.C. 12.20.130).  This ordinance was further amended in 1992 to make the county’s ordinance equivalent with the Federal Fair Housing Amendments Act (Ordinance 10469; amended K.C.C. 12.20).   And this ordinance was amended in 1998 to clarify who enforced this ordinance (Ordinance 13263; amended 12.20.150) and amended in 2001 to reflect organizational changes made as a result of the executive’s reorganization (Ordinance 14199; amended K.C.C. 12.20.020 and 12.20.150).  This ordinance prohibits unfair housing practices because of a person’s race, color, age, sex, marital status,  parental status, sexual orientation, religion, national origin, use of a trained service animal, disability, or participation in the  federal section 8 housing subsidy program.  

2. Fair Employment Ordinance.  The Fair Employment Ordinance was adopted in 1985 (Ordinance 7430; K.C.C. 12.18).   This ordinance prohibits private employers in unincorporated King County with eight or more employees, King County government and county contractors from discriminating against their employees.  This ordinance was amended in 1990 to prohibit most English only requirements and to require all county contracts, grant agreements, and agreements with organizations which use county buildings, facilities or property not to discriminate against their employees (Ordinance 9615; amended K.C.C. 12.18.030 and 12.18.095).  This ordinance was amended in 1998 to clarify who enforced it (Ordinance 13263).   This ordinance prohibits unfair employment practices because of a person’s race, color, age, sex, marital status, sexual orientation, religion, ancestry, national origin and disability. 

3. Public Accommodations Ordinance.  The Public Accommodations Ordinance was adopted in 1988 (Ordinance 8625; K.C.C. 12.22).   This ordinance prohibits discrimination in public establishments in unincorporated King County, such as hotels, restaurants, bars, sporting arenas, theaters, retail stores and mobile home parks.  This ordinance was amended in 1998 to clarify who enforced this ordinance (Ordinance 13263; amended K.C.C. 12.22.095) and amended in 2001 to reflect organizational changes made as a result of the executive’s reorganization (Ordinance 14199).  This ordinance prohibits discrimination by persons and/or places that provide goods or services to the general public because of a person’s race, color, age, gender, marital status, parental status,  national origin; sexual orientation, religion, disability and use of a trained dog guide by a person with a disability.

4.
Fair Contracting Ordinance.  The Fair Contracting Ordinance was adopted in 2000 (Ordinance 13981; K.C.C. 12.17).   It prohibits discrimination by private parties in contracting in unincorporated King County and by county government in its own contracting.  This ordinance prohibits unfair contracting practices because of a person’s race, color, age, gender, marital status, sexual orientation, religion, ancestry, national origin, disability, and use of a service or assistive animal by an individual with a disability.  

These four civil rights ordinances are enforced through the King County Office of Civil Rights (OCR).  In 2002, OCR received 23 enforcement complaints and in 2003, received 30 complaints.  

OCR also works to ensure compliance with these civil rights ordinances.  Staff work with county departments to ensure non-discriminatory public access for people with disabilities and others.  

These four civil rights ordinances are enforced through the King County Office of Civil Rights (OCR).  In addition to its enforcement responsibilities, OCR works to ensure compliance with federal and state civil rights laws: specifically disability access laws including the Americans with Disabilities Act and Title VI of the Civil Rights Act of 1964.    Staff work with county departments to ensure non-discriminatory access to County services for people with disabilities. 

OCR provides training and technical assistance on civil rights to the public and county staff, staffs the King County Civil Rights Commission and the Section 504/Americans with Disabilities Act Advisory Committee, and coordinates the annual celebration in honor of the Rev. Dr. Martin Luther King, Jr.  In 2002, OCR received 23 enforcement complaints and in 2003, received 30 complaints.  OCR’s 2004 adopted budget was $973,642 and 10 full-time equivalent positions.  OCR’s budget is partially funded through federal grants. 

SUMMARY:

Proposed Ordinance 2004-0322 is known as the Omnibus Civil Rights Ordinance because it amends the four civil rights ordinances adopted previously by Council.  The proposed amendments make substantive changes, improve consistency among the civil rights ordinances, modernize the language used, and improve the enforcement and administration of the civil rights ordinances.

Proposed Ordinance 2004-0322, if passed, would make: 

· Four major substantive changes; 

· Twenty-seven minor substantive changes; and

· Various technical changes.

Major Proposed Substantive Changes

The proposed ordinance has four major substantive changes:

1. Expands employment coverage to small business.  Currently, businesses in unincorporated King County with eight or more employees may not discriminate against their employees.  This proposed ordinance would extend these same non-discrimination requirements to businesses in unincorporated King County with one to seven employees.  

2. Adds a protected class for gender identity.  This proposed ordinance adds a separate “protected class” for gender identity to each of the County’s four civil rights ordinances, meaning that discrimination against people because of their gender identity would be prohibited.  The proposed definition for gender identity is a person’s identity, expression, or physical characteristics regarding gender, whether or not traditionally associated with one’s biological sex or one’s sex at birth, including intersexed, transsexual, transvestite, and transgendered, and including a person’s attitudes, preferences beliefs and practices pertaining to such identity, expression, or physical characteristics.

Groups of persons covered by the gender identity category include transsexual, transgendered, transvestite, and intersexed persons.  Transsexual persons are people who change their primary social gender roles and their physical bodies.  Transgendered persons are people who changed their primary social gender role without changing their bodies.  The definition of transgendered can also refer to all individuals who experience internal conflict with their physical sex.  A transvestite person refers to male bodied, heterosexual males who do not want to change gender, but sometimes dress as females.   Intersexed persons are individuals born with genital structures that are different from the majority.

3. Adds a private right of action for employment and public accommodations.  The private right of action allows a person who believes they were discriminated against to go to court to seek a remedy.  This provision in the county ordinances would mean that such individuals could choose either to file a complaint with OCR for investigation or to go to court.   This issue is of particular concern to protected classes that are covered by the county ordinances but are not covered under state or federal law (e.g., sexual orientation).

Currently, a private right of action provision is already included in the county’s Fair Housing Ordinance (1992) and in the Contracting ordinance (2000).  This proposed ordinance would add this same provision for employment and accommodations.

4. Expands public accommodations coverage.   Currently, the County itself may not discriminate as an operator of public accommodations (e.g., buses) if an incident occurs in unincorporated King County.  The proposed ordinance would expand this coverage to cover customers of public accommodations operated by King County regardless of where services are provided.  This proposed ordinance does not cover governments other than King County.
Minor Proposed Substantive Changes

The proposed ordinance makes several relatively minor substantive changes to improve consistency among the four civil rights ordinances, federal laws and rules and add new changes.  Table One presents these proposed changes in tabular form stating which civil rights ordinances are proposed to change, whether the change is due to consistency, federal changes or is a new change, and which section of the proposed ordinance and striking amendment is affected.
1. Penalties.  Each civil rights ordinance sets out the damages and remedial actions that may be agreed to by the parties and ordered after a finding of reasonable cause to believe discrimination has occurred by either OCR or the Hearing Examiner.  However, the damages and remedial actions are broad, vague and inconsistent.  The proposed ordinance states specific types of remedies and makes the sections more understandable in the Employment, Housing, Public Accommodations, and Contracting ordinances.  In the Employment and Public Accommodations ordinances, the phrase “affirmative action” is replaced with “affirmative measures”.
2. Agreement Enforcement.  Currently, the Housing and Contracting ordinances authorize settlements both before and after a finding and sets out an enforcement procedure for violations of both.  The proposed ordinance would adopt this procedure for both Employment and Public Accommodations cases.  Also, small changes are made to the Contracting ordinance to make it consistent with other civil rights ordinances.  
3. Clarifying Housing for Older Persons.  The current housing ordinance states that future federal legislation regarding the definition of housing for older persons would be adopted.  However, Council is the legislative body for the county, not Congress.  Therefore, the proposed change would require the Council to adopt future changes in the definition of housing for older persons.  The proposed ordinance also adds a new category of housing for older persons so that the county would be consistent with federal law.  The proposed new category is: “elderly in any housing provided under state or federal programs”.  
4. Limit Age Protection to 40 Years.  The current definition of the protected class “age” in all county civil rights ordinances is open-ended.  Under federal, state and City of Seattle legislation, age protection in employment is limited to workers 40 years of age and older.  This is in recognition of problems older workers have in getting and keeping jobs.  The proposed ordinance defines “age” for the purposes of the Employment Ordinance as being 40 years of age and older.  
5. Expands Filing Period for Housing Cases from 180 to 365 days.  Currently, parties have 180 days to file a housing discrimination complaint.  However, federal and state housing laws allow an injured party to file a housing discrimination complaint within 365 days.  This amendment would make the county consistent with state and federal laws.  
6. Expands Filing Period for Public Accommodations to 180 days.  Currently a notice of intent to file a public accommodations complaint must be filed within 60 days.  Employment, Housing and Contracting complaints must be filed within 180 days; the proposed ordinance would allow housing complaints to be filed within 365 days.  The proposed change to allow 180 days for the filing of Public Accommodations complaints would provide consistency and allow people more time to consider options and to make an informed decision about filing. Washington State and the cities of Seattle and Tacoma currently allow such complaints to be filed within 6 months or 180 days.  
7. Prohibiting Retaliation and Making Definition Consistent.  Currently, the definitions of retaliation vary in the Employment and Housing Ordinances and are not defined in the Contracting Ordinance.  Also, retaliation is not prohibited conduct under the Public Accommodations Ordinance.  The proposed ordinance provides for a consistent definition of retaliation in the civil rights ordinances.  

8. Adding the Power to Subpoena Information.  Currently, the Housing and Contracting Ordinances give OCR the ability to subpoena information when necessary.  The proposed ordinance would apply this subpoena power consistently to the Employment and the Public Accommodations Ordinances.   The proposed ordinance includes the requirement that OCR review any subpoenas it intends to issue with the Prosecutor’s Office prior to the issuance.  This requirement is consistent with present practice and the current Housing and Contracting ordinances.
9. Judicial Action.  Currently, the Housing and Contracting Ordinances allow injunctions and temporary restraining orders to stave off irreparable damage in situations presenting strong evidence of discrimination.  The proposed ordinance would add a similar option in employment and public accommodations cases.  A court would make the determination whether a temporary restraining order is appropriate in each case.
10. Changes non-discrimination references from sex to gender.  The proposed ordinance would change current references from sex to gender in the four civil rights ordinances.  The reason for this change is to avoid confusion from the use of sex in the definition of sexual orientation where sex used as a verb rather than a noun and to make the ordinances consistent with the Contracting ordinance which uses gender.
11. Change service dog definition to assistive animal.  This proposed change would modernize how the issue of assistance to a person with a disability is currently handled.
12. Aggrieved person definition.  This proposed change would add a definition of an aggrieved person to the Employment and Public Accommodations ordinances and specify that an aggrieved person can file complaints and lawsuits in all ordinances.

13. Occupied housing exclusion.  The proposed ordinance would limit the exclusion of owner occupied housing in the Housing Ordinance to units in which the owner actually maintains a permanent residence.  The proposed ordinance would not include persons who intend to maintain a permanent residence.  This proposed change would make the Fair Housing Ordinance consistent with the federal law.

14. Housing and free speech.  The proposed ordinance would protect the right of free speech within housing and would make the county’s housing ordinance consistent with federal rules on blockbusting and steering.  Blockbusting refers to practices used to convince homeowners to sell because of fears about new races or ethnicities or other protected class members moving into the neighborhood.  Steering means steering home buyers to particular areas based on their protected class status and thereby reducing their options.
15. Housing finance.  The proposed change would remove the financing section from Section 12.20.030 A. since it is mentioned in Section 12.20.050.

16. Disability definition.  The proposed change would use a consistent definition of disability in Employment and Public Accommodations.
17. Marital status definition.  The proposed change would use a consistent definition of marital status in the Contracting, Employment and Public Accommodations ordinances.

18. Local agency added.  The proposed change would add a local agency concerned with discrimination in employment including the OCR to the list of entities which can file Employment complaints and allow them to file any type of employment complaint. The ordinance now allows state or federal agencies to file complaints only on behalf of a group.

19. Procedure clarification.  The proposed change would clarify procedures for filing and amending complaints in all civil rights ordinances.  This proposed change is similar in approach to the one used by the city of Seattle.

20. Early settlement.  The proposed change would clarify early settlement procedures for Employment and Public Accommodations.
21. Discovery.  The proposed change would make consistent discovery parameters in Employment and Public Accommodations to match the Housing provisions.

22. Appeal hearing.  The proposed change would specify consistent components required in a request for an appeal hearing –similar to hearing examiner’s procedures.

23. Disabilities.  The proposed change would change the reference to definition of persons with disabilities to individuals with disabilities in all civil rights ordinances.

24. Ancestry.  The proposed change would specify ancestry as a protected class for housing and public accommodations.  Ancestry is already included in the definition of national origin in these ordinances. 
25. Parental Status.  The proposed change would replace the current definition of parental status in the housing ordinance to make it consistent with the federal definition.
26. YMCA/YWCA Examples.  The proposed change would take out the reference to the examples of the YMCA and YWCA in the housing ordinance for personal privacy exemption. The proposed change would make personal privacy standards to be applied to all housing, including the YMCA and YWCA.  

27. Procedure Implementation.  The proposed change would change the sections authorizing OCR to implement procedures to make them consistent.  The proposed changes would include deleting references in the Contracting ordinance to OCR’s powers which are set out in other sections of the ordinance.
Table One
Proposed Minor Substantive Changes

	
	Proposed Change 
	Reason for Change 

(New, Consistency, Modernize Language)
	Civil Rights Ordinances
(Housing, Employment, Accommodations, Contracting) 
	Proposed Ordinance and Striking Amendment Section

	1.
	Penalties
	New; Consistency
	All
	12; 29; 47; 70

	2.
	Agreement Enforcement
	Consistency
	All categories
	14; 31; 72

	3.
	Clarifying Housing for Older Persons
	New; Consistency
	Housing
	53A4; 53A5c

	4.
	Limit Age Protection to 40 Years
	New
	Employment
	25A

	5.
	Expands Filing Period for Housing Cases
	New
	Housing
	42B

	6.
	Expands Filing Period for Public Accommodations
	Consistency
	Accommodations
	68B

	7.
	Prohibiting Retaliation  
	Consistency
	All
	9M; 26E; 42F; 67B

	8.
	Adding the Power to Subpoena Information
	Consistency
	Employment; Accommodations
	28E/F; 69D/E

	9.
	Judicial Action
	Consistency
	Employment; Accommodations
	28G; 69F

	10.
	Definition Change: Sex to Gender
	Consistency 
	All
	Throughout

	11.
	Service Dog Definition
	Modernize Language 
	All
	Throughout

	12.
	Aggrieved Person Definition
	Consistency 
	Employment; Accommodations
	25B; 66H

	13.
	Occupied Housing Exclusion
	Consistency
	Housing
	53B

	14.
	Housing and Free Speech
	Consistency
	Housing
	53B

	15.
	Housing Finance Redundancy
	Consistency
	Housing
	42A10

	16.
	Disability Definition
	Consistency
	Employment; Accommodations
	66C

	17.
	Marital Status Definition
	Consistency
	Contracting;

Employment; Accommodations
	9I; 25K; 66F

	18.
	Local Agency Added
	New
	Employment
	27A2

	19.
	Procedure Clarification
	Consistency
	Employment; Accommodations; Housing 
	25; 45; 68

	20.
	Early Settlement
	Consistency
	Employment; Accommodations
	28D; 69C

	21.
	Discovery
	Consistency
	Employment; Accommodations
	28E; 69D

	22.
	Appeal Hearing
	New
	All
	13; 30; 49; 71

	23.
	Disabilities
	Consistency
	All
	Throughout

	24.
	Ancestry
	Consistency
	Accommodations; Housing
	42-44; 66-67

	25.
	Parental Status
	Consistency
	Housing
	41

	26.
	YMCA/YWCA Examples
	New
	Housing
	53

	27.
	Procedure Implementation  
	Consistency
	All
	Throughout


ANALYSIS:

The four major substantive changes in Proposed Ordinance 2004-0322 are described below.  This information is also presented in Table Two that describes where the proposed change is located in the proposed ordinance and striking amendment, the impact of the proposed change, and local governments that have similar non-discrimination policies. 
1. Expands employment coverage to small business.  This proposed ordinance would expand non-discrimination standards to include small businesses in unincorporated King County that have more than one employee.   The executive stated that the reason for this change is to apply the same standard for employment non-discrimination to all employers in unincorporated King County.  The executive has stated that he does not anticipate a significant workload increase for OCR as a result of this change.  The executive was not able to provide exact estimates of how many small businesses in unincorporated King County may be impacted.  
The most recent estimate for the year 2000 obtained from Washington State Employment Security, via the Puget Sound Regional Council indicate 4,896 establishments with less than eight employees in unincorporated King County.  However, this number may include small branches of larger companies whose employees would already be protected.  Staff is conducting more research to estimate the number of impacted small businesses.  The executive notes that few employment complaints come from the private sector.  For example, from January 2002 to present only three complaints have been filed against private employers.  The cities of Seattle and Tacoma have similar non-discrimination policies; no Suburban Cities have similar policies.

2. Adds a protected class for gender identity.  This proposed ordinance would add a separate protected class for gender identity to each of the County’s four civil rights ordinances.  The executive stated that the reason for adding this protected class is to ensure that discrimination against these persons will not be permitted.  The executive has stated that he does not anticipate a significant workload increase for OCR as a result of this change.  The cities of Seattle and Tacoma have similar non-discrimination policies; no Suburban Cities have similar policies.
3. Add a private right of action for employment and public accommodations.  The proposed ordinance would add a private right of action to the employment and public accommodations ordinances.  The executive stated that the reason for this proposed change is to provide an additional avenue to Superior Court to seek remedies to discrimination.  The executive stated that there would be a minimal, if any, workload impact on either OCR or Superior Court.
4. Expand public accommodations coverage.   The proposed ordinance would expand non-discrimination coverage to customers of public accommodations operated by King County regardless of where they are traveling.  The executive stated that there would be minimal workload or cost increases to the County due to this proposed change.  As an operator of public accommodations, the County can already be sued in state or federal court for discrimination covered by state or federal legislation.  Complaints alleging discrimination prohibited by state law can be filed with the Washington State Human Rights Commission.  

Table Two
Major Substantive Changes
	Proposed Change 
	Non-Discrimination

Category
	Proposed Ordinance Section
	Impact
	Similar Jurisdictions

	Small Business
	Employment
	25G
	Minor workload impact.  Unknown business impact.
	Seattle; Tacoma

No Suburban Cities

	Gender Identity
	All categories
	Throughout
	Minor workload impact.  
	Seattle; Tacoma

No Suburban Cities

	Private Right of Action
	Employment; Public Accommodations
	17; 59
	Minor workload impact.  
	Seattle (Employment; Considering Public Accommodations); Tacoma

No Suburban Cities

	Public Accommodations 
	Public Accommodations
	61; 66K; 67
	Minor workload impact.  
	Seattle; Tacoma

No Suburban Cities


Fiscal Analysis

The fiscal note states that there will not be a fiscal impact based on the proposed ordinance.  The executive has identified three types of potential fiscal impacts that could result from the proposed ordinance:

1. Complaint filings.  The executive stated that the actual workload impact on case filings will be minimal and that the Office of Civil Rights, as presently staffed, can handle any increase in complaint filings that could be caused by the proposed ordinance.  As a comparison, the executive stated that the City of Seattle’s workload did not increase significantly due similar proposed changes to its non-discrimination laws. 
2. Public accommodations.  The proposed change to add county services to the Public Accommodations Ordinance may subject the county to increased liability if the county is found to have discriminated and damages are awarded either by the Office of Civil Rights or in private litigation.  The executive stated that he cannot make an estimate of how many cases will be filed or the level of damages.   All county services are not covered, only those defined as places of public accommodation are covered.  Any impact in this area would include litigation costs for the county.  However, individuals who believe they have been discriminated against by the county in public accommodations can file complaints with the Washington State Human Rights Commission or in federal or state court already if their protected class is covered by state or federal laws.

3. Private right of action.   Private right of action in the employment ordinance will give county employees the ability to file in court when they believe they are discriminated against by their county employers.  The executive stated increased cost will be minimal.  County employees can already file in court if the discrimination they allege is prohibited by state or federal law.  The proposed ordinance would give county employees alleging discrimination based on gender identity and sexual orientation (not covered by state or federal law) the same rights as their co-workers.  However, one federal court has held that county employees can already file in court based on this ordinance.
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