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SUBJECT

Four of five pieces of legislation related to the proposed $15.8 million fee acquisition of portions of the Eastside Rail Corridor have been transmitted for Council consideration.  They are: 

	2012-0352
	Supplemental appropriation totaling approximately $1.7 million to fund immediate trail capital and maintenance needs, as well as a portion of the property acquisition cost

	2012-0353
	Purchase and Sale Agreement authorizing the acquisition of portions of the Eastside Rail Corridor from the Port of Seattle

	2012-0354
	Reciprocal Coordination and Cooperation Covenant Agreement (RCCCA) with Puget Sound Energy (PSE)

	2012-0382
	Intergovernmental Land Transfer Agreement with City of Redmond



The fifth piece of legislation – an agreement with the City of Kirkland – is still to be finalized and transmitted.

This briefing will focus on two of the pieces of legislation: the RCCCA with PSE (2012-0354) and the Intergovernmental Land Transfer Agreement with the City of Redmond (2012-0382). 

In addition, this briefing will cover a separate agreement between King County and Sound Transit that is part of the high capacity transit easement Sound Transit purchased from the Port of Seattle. That agreement is not a part of the legislative package; instead, it would take effect automatically following the County’s purchase.



SUMMARY 

The County’s original goal in acquiring a multipurpose easement (MPE) over the Southern Portion of the Eastside Rail Corridor (Corridor) was to ensure a contiguous, publicly-owned corridor for the dual uses of transportation and recreation. The proposed legislative package would complete the County fee acquisition contemplated in the November 5, 2009, five-party Memorandum of Understanding entered into by the Port of Seattle, King County, Sound Transit, Cascade Water Alliance, and Puget Sound Energy. 

As discussed in previous briefings, the proposed Purchase and Sale Agreement between the County and Port would make the County the fee owner over the majority of the railbanked portion of the Corridor south of Woodinville. The County would retain its MPE in other railbanked sections of the Corridor owned by Sound Transit, Redmond, or Kirkland. The County would also purchase a new trail easement in the Northern or Freight Portion of the Corridor, from Woodinville north to Brightwater.[footnoteRef:1] Figure 1 shows the areas proposed for the County’s purchase. [1:  The Port-owned Northern Portion of the Corridor is not railbanked and remains in active freight service. The County’s new trail easement would be subject to an existing freight easement granted by BNSF to GNP Rly.] 


FIGURE 1
Proposed Areas for County Purchase

[image: ]

In addition to the Purchase and Sale Agreement with the Port, the County’s property interests south of Woodinville would be governed by a number of other agreements.

· Easement Agreement with Sound Transit. Honoring the need for dual usage in the Corridor, the Port and Sound Transit made provisions in Sound Transit’s high capacity easement agreement. If the County completes the proposed fee acquisition contained in the Purchase and Sale Agreement (PO 2012-0353), then a clause in the Sound Transit agreement will automatically take effect, providing a process to coordinate the dual uses of public transit and a recreational trail. There is no Council action required on this agreement.

· Agreement with PSE (PO 2012-0354). The proposed Reciprocal Coordination and Cooperation Covenant Agreement (RCCCA) between PSE and the County would preserve the County’s priority of trail use with respect to PSE utility facilities, while providing additional protection for existing or new County utilities. PSE’s utility easement is senior in time to Sound Transit’s high capacity transit easement.

· Agreement with City of Redmond (PO 2012-0382). The proposed Intergovernmental Land Transfer Agreement with the City of Redmond would allow Redmond to become the Interim Trail Sponsor of the in-city portion of the Redmond Spur and to develop and maintain the trail (in cooperation with Sound Transit), in exchange for granting the County a trail covenant and new utility easement authority. The City previously granted Sound Transit high capacity transit easements within the Redmond-owned part of the Corridor.

· Impending Agreement with City of Kirkland. The Executive is negotiating an agreement with the City of Kirkland for the Kirkland-owned portion of the Corridor. It is anticipated that this agreement will be similar to the Redmond agreement, except for the fact that the Sound Transit easement in this area of the Corridor was granted from the Port of Seattle rather than from the City.

This briefing will cover the Sound Transit, PSE, and Redmond agreements.

ANALYSIS

A key policy question that staff continues to analyze is the degree to which each proposed agreement is consistent with the Council’s adopted policy of dual usage. 

For this report, each of the three agreements is discussed separately; then they are brought together under the rubric of dual use.

Sound Transit Easement Agreement. In April 2012, Sound Transit purchased fee ownership of 1.1 mile of the Corridor within Bellevue.[footnoteRef:2] At the same time, Sound Transit also purchased a high capacity transit easement from the Port in the Corridor south of Woodinville (Southern Portion), as well as two transit easements from the City of Redmond on the Redmond-owned portion of the Corridor.  [2:  The 1.1-mile area Sound Transit purchased in fee simple is called the “Bellevue Mile.” The County’s multipurpose easement (MPE) will remain in place in the Bellevue Mile even if the County Council approves the County’s fee simple purchase from the Port. ] 


In recognition of the policy goal of attaining dual usage in the Corridor, the Port and Sound Transit included provisions in Sound Transit’s Purchase and Sale Agreement that would take effect automatically if the County purchased the Corridor from the Port. These provisions took the form of an agreement between Sound Transit and King County, which is located in Exhibit C of Sound Transit’s high capacity easement agreement with the Port.[footnoteRef:3] The text of this agreement can be found in Attachment 3. As noted above, this agreement would take effect automatically upon the County’s purchase of fee simple interest from the Port; no Council action would be required. [3:  For simplicity, the overall Sound Transit high capacity easement agreement with the Port is referred to in this report as “ST Easement.” The Sound Transit/King County agreement, which is contained in Exhibit C of that easement agreement, is referred to as “ST Easement Ex C.” ] 


The Sound Transit/King County agreement would cover the areas of the Corridor outlined in Figure 2:

FIGURE 2
Areas Affected by Sound Transit Agreement & PSE RCCCA
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The terms of Sound Transit’s easement and agreement with the County would: 

· Accommodate dual use. In the agreement, the parties “encourage one another to informally consult and cooperate with one another in developing plans for Transportation Use and Trail facilities as early and often as reasonably possible in order to achieve the dual Transportation Use and Trail uses that are intended under the Easement Agreement at a reasonable cost.” (ST Easement Ex C §I.G)

· Comply with railbanking. The agreement requires both parties to comply with railbanking. If for some reason the County can no longer fulfill the duties of Interim Trail User, the County would need to notify both Sound Transit and the Surface Transportation Board. (ST Easement Ex C §III.D)

· Define the Transportation Area and Trail Area. Sound Transit’s easement agreement defines a Transportation Area that would be a minimum of 40 feet wide. (ST Easement §2) The agreement with King County defines a Trail Area up to 30 feet wide, noting that the Trail Area can be located on the rail bed. (ST Easement Ex C §I.A) The agreement also notes that, if needed, the Trail Area could be relocated off the Corridor, and that if there are no other alternatives, the Trail may be reduced to 10 feet paved with one-foot shoulders. (ST Easement Ex C §II.A(i), (ii))

· Set a process for planning and development of the Corridor. The agreement notes that the County must provide proposed plans for its Trail Area, with Sound Transit given 60 days to respond; must provide development plans prior to starting any development; and must provide a plan for coordinating proposed Trail Development with any Sound Transit facility that is existing, under evaluation or proposed. (ST Easement Ex C §I.D, E) 

· Address the relocation of conflicting uses. The agreement attempts to minimize conflicts between uses, by instructing the County and Sound Transit to plan carefully and to “cooperate in good faith to mutually agree on the location of the Trail Area and Trail.” (ST Easement Ex C §I.F) Beyond this collaborative approach, there are specific requirements that govern the actions of each of the parties with respect to relocating the other’s existing or planned facilities:

· The County may not relocate an existing transit facility for trail purposes. 

· If the County proposes to develop a trail within an area that Sound Transit has indicated it plans to use in the future (a Planned Easement Area, Selected Alignment, or Temporary Construction Easement Area or Easement Area), the County may do so only with Sound Transit’s consent. (ST Easement Ex C §I.E)  

· If the County plans or develops a trail in an area Sound Transit has not indicated it plans to use and Sound Transit later wishes to use that area and therefore requires the relocation of an existing trail or Trail Area, Sound Transit must pay to relocate the existing trail and must provide an alternative location for a Trail Area within which a trail would be located. If the Trail Area is outside the Corridor, Sound Transit must pay for acquisition of the needed land.(ST Easement Ex C §II.A(i) and (ii))

· Coordinate with County wastewater easements. The Sound Transit agreement would retain the County’s rights in its pre-existing wastewater easements, even if these easements would have been extinguished due to the doctrine of merger. New or expanded wastewater facilities would need to be coordinated with Sound Transit. (ST Easement Ex C §III.F)

Proposed Ordinance 2012-0354 (PSE RCCCA). If the County Council approves the proposed Purchase and Sale Agreement with the Port (PO 2012-0353), the County’s MPE will merge into its new fee simple ownership interests. As a result, PSE’s utility easement will move into “senior” position in terms of “first in time” priority.[footnoteRef:4] Because the County’s fee simple ownership interests – although broader in “nature and scope” than PSE’s utility easement – would then be “junior” to the PSE easement, some type of coordination is needed to ensure that the County can achieve the dual use policy goals it had expected to achieve through its MPE.  [4:  For more information about current and proposed property interests within the Corridor, please see the chart on page 222.1, which is behind Tab 1.] 


The proposed Reciprocal Coordination and Cooperation Covenant Agreement (RCCCA) between PSE and the County has been developed to provide this coordination. The RCCCA would outline a joint planning process that would preserve the County’s trail planning, development, and use with respect to PSE utility facilities, while providing additional protection for existing or new County utilities. 

The RCCCA does not actively address dual use (that is, the coordination of trail and transportation uses) because its purpose is only to “further clarify and coordinate PSE’s and the County’s planning and development activities within the Corridor.” (RCCCA Recital F) However, the RCCCA explicitly acknowledges both parties’ obligations under railbanking,[footnoteRef:5] and makes clear that the Corridor may be put to any use that does not interfere with PSE’s rights, which would include public transportation. Figure 2 on page 4 shows the areas affected by the RCCCA. [5:  “The County reserves the right to use the Corridor Property for any and all Railbanking Obligations of the County, including Trail Use and custodial activities over the length and width of the Corridor Property as required by, and consistent with, any and all Railbanking Obligations and Railbanking Legislation.” (RCCCA §3)] 


The terms of PSE’s proposed RCCCA with the County would: 

· Comply with railbanking. The agreement requires both parties to comply with railbanking. If the County cannot fulfill its duties, it must notify PSE. (RCCCA §3)

· Define the Trail Area and trail planning process. The RCCCA allows the County to designate a Planned Trail Area (required by June 2016), which would require PSE to provide notice of any plans it has within the area and could potentially require PSE to pay for relocation of facilities installed after the County designates the Planned Trail Area. After a more thorough planning process, the County would define a Trail Alignment Area, which would be designated a Planned Facility of the County. (RCCCA §4) The Trail Alignment Area is required to be designated in phases no later than:

· 25% of the Corridor by 6/1/20;
· 50% of the Corridor by 6/1/22;
· 75% of the Corridor by 6/1/24; and
· 100% of the Corridor by 6/1/26. (RCCCA §4.c)

· Address the relocation of conflicting uses. The agreement notes that either entity may relocate the other’s facilities with 12 months’ notice and payment of the relocation costs by the party that is requesting the relocation. (RCCCA §7)

· Coordinate with County wastewater easements. The RCCCA would retain the County’s rights in its pre-existing wastewater easements, even if they would have been extinguished through the doctrine of merger. In addition, the County would be granted the right to establish a 20-foot utility area for new wastewater facilities. (RCCCA §5)

Proposed Ordinance 2012-0382 (City of Redmond Intergovernmental Land Transfer). The November 5, 2009, Memorandum of Understanding Regarding Acquisition of the Woodinville Subdivision (Five Party Agreement) signed by the County, Port, Puget Sound Energy, Sound Transit, City of Redmond, and Cascade Water Alliance indicated that the City of Redmond had interest in purchasing the portion of the Redmond Spur located within Redmond city limits (2009 MOU §2.2.4)[footnoteRef:6] [6:  The full text of the 2009 MOU can be found in Attachment 4 to the October 15, 2012, staff report, located behind Tab 3.] 


This interest was realized in June 2010, when the City of Redmond purchased fee simple ownership of 3.9 miles of the Redmond Spur within Redmond city limits from the Port. To demonstrate its commitment to the dual use of the Corridor, the City then granted Sound Transit two transit easements covering the Redmond-owned portion of the Corridor, one for the Downtown Redmond area,[footnoteRef:7] where a light rail line and station are proposed to be located, and one for the portion of the Corridor north of Downtown Redmond. [footnoteRef:8] [7:  Light Rail Easement Agreement (Redmond Spur Rail Corridor – Downtown City Segment), Grantor: City of Redmond, Grantee: Central Puget Sound Regional Transit Authority, April 11, 2012.]  [8:  High Capacity Transit Easement Agreement (Redmond Spur Rail Corridor – North City Segment), Grantor: City of Redmond, Grantee: Central Puget Sound Regional Transit Authority, April 11, 2012.] 


The City purchased its portion of the Corridor to pursue a vision for its downtown core, which includes significant additional housing and commercial development; stormwater and utility improvements; a new linear trail through Downtown Redmond called the “Central Connector,” that will connect to the regional trail system; a two-acre downtown park; a connected network of streets, sidewalks, urban bicycle facilities, and transit; and a Sound Transit light rail line and stations (the terminus of the planned, but still unfunded, East Link Segment E Downtown Redmond Extension). 

The City conducted a master planning process for its portion of the Corridor, coordinating with Sound Transit on its East Link planning and environmental analysis. Attachment 2 shows maps from the Sound Transit East Link EIS and City of Redmond Central Connector Master Plan of the potential Sound Transit alignment and station locations in Downtown Redmond along the Redmond-owned portion of the Corridor. Planning and construction for Phase I of Redmond’s Central Connector project (public utilities, trail, and additional public space) are well underway. 

Redmond’s purchase of its portion of the Corridor did not affect the County’s MPE, which remains in effect in that area. However, in the interest of furthering the coordinated dual use planning for this segment of the Corridor and securing additional utility rights for the County, the Executive has proposed an agreement with the City of Redmond (PO 2012-0382), through which the County would relinquish its MPE and railbanking status in return for additional utility easements and a covenant from the City agreeing to assume the County’s trail and railbanking responsibilities. 

The area affected by the proposed agreement with Redmond is shown in Figure 3:

FIGURE 3
Area Affected by City of Redmond Agreement

[image: ]

The proposed agreement with the City of Redmond consists of several documents: 

(1) Intergovernmental Land Transfer Agreement, which frames a transaction for the City to assume Interim Trail User status and build a trail in exchange for which the County would relinquish its MPE and receive a new utility easement and an upgrade from a sewer interceptor license to an easement.

(2) Grant of Utility Easement/Termination of Prior License and Quit Claim Deed/Partial Termination of Multipurpose License, the legal instrument through which the County would receive two wastewater easements (a transfer of the NW Lake Sammamish Interceptor utility license into an easement, plus a separate new 10-foot wide easement for new facilities) and terminate its MPE as well as its existing license for the NW Lake Sammamish Interceptor.

(3) Assignment of Trail Use Agreement, through which the County would transfer to Redmond all of its railbanking rights and obligations through its 2009 Trail Use Agreement with BNSF, as well as its federal Interim Trail User status.

The combined effect of these documents would be to have the County relinquish its MPE rights and Interim Trail User rights and duties to Redmond, in exchange for covenants from Redmond agreeing to fulfill these responsibilities, and for the grant of new utility easements to the County. Specifically, the proposed Redmond Agreement would:

· Accommodate dual use. As noted above, the City of Redmond has indicated its commitment to dual use by granting Sound Transit two transit easements that cover the Redmond-owned portion of the Corridor, and has worked with Sound Transit to develop a proposed light rail alignment and Downtown Redmond station location that would be coordinated with the City’s proposed trail. In the County/Redmond Agreement, the City would agree to effectuate the goal of dual use for the Corridor through a covenant to “construct and maintain a public regional trail for public pedestrian and non-motorized uses… subject however, to the Sound Transit Easement Agreements.” (Redmond §2.3)

· Comply with railbanking. The County would relinquish both its MPE and its Interim Trail User status (subject to approval by the Surface Transportation Board). Redmond would covenant to fulfill these responsibilities. Redmond’s covenant would include all railbanking responsibilities, including the possible reactivation of active freight service. (Redmond §2.7)

The City of Redmond is in the process of removing the rails from its portion of the Corridor. However, the presence or absence of rail ties would not affect the City’s railbanking responsibilities; those responsibilities remain the same whether the rails are present or not.

· Define areas for trail and transportation. As noted above, the City of Redmond worked with Sound Transit to determine a potential light rail alignment and station locations coordinated with a trail in its portion of the Corridor. Per the County/Redmond agreement, Redmond would bear the responsibility for determining trail and transportation locations subject to its easements with Sound Transit. (Redmond Ex C §3.2)

· Provide the County with additional wastewater easements. The agreement would replace the County’s existing NW Lake Sammamish Interceptor facility license with an easement. (Redmond Ex C §2.1, 2.2). The County would also receive a new 10-foot wide utility easement. (Redmond §1.2 and Ex C §2.3) 

In negotiating this agreement, the Executive determined that the new wastewater easements the County would receive would be equivalent in value to the prorated share of the County’s MPE within the Redmond-owned portion of the Corridor. As a result, no payments would be made by either party. Council staff is reviewing this analysis. 

The agreement must be approved by both parties by December 31, 2012 or it will terminate. The Redmond City Council approved the agreement on September 4, 2012.[footnoteRef:9] Following approval, the County and Redmond must petition the Surface Transportation Board to transfer the County’s Interim Trail User railbanking status to Redmond. [9:  AM No. 12-138, Authorization of the Mayor to sign agreements exchanging property rights with King County along the Redmond Central Connector, Approved 5-0, September 4, 2012.] 


DUAL USE RUBRIC

As noted on page 3 of this report, and in previous staff reports, a key policy question that staff continues to analyze is the degree to which each proposed agreement is consistent with the Council’s adopted policy of dual usage.  

Staff has analyzed each component of the proposed legislative package before Council, to ensure that the goals of dual use could be achieved through the County’s proposed purchase of the Port’s ownership interests and the ancillary agreements between the County and other property owners. This section of this report jointly summarizes the dual use implications of each of the agreements. To begin this discussion, Figure 4 provides a sample illustration of the Trail Area in relation to the overall Corridor to show how dual use might work. 

FIGURE 4
Sample Illustration of Dual Use
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The County’s current MPE agreement with the Port is specifically designed to achieve dual use in the manner illustrated in Figure 4, noting that “the location and size of the Trail Area will accommodate, and not prevent, future Transportation Use of the Property.”(MPE §2.1.1) 

The MPE itself is a “floating easement,” that is, an easement that is not limited to any specific part of the Corridor,[footnoteRef:10] thus allowing the County to site its Trail Area so as to accommodate transit. Because the Corridor varies in width and topography, the County’s Trail Area under the existing MPE would generally be 10-30 feet wide, though it could be wider than 30 feet where needed to accommodate slopes, to allow access to the trail, to install abutments, pilings, or other needed supports, or to allow for separation from transit use. In pinch points, the MPE provides that the trail can be as narrow as the minimum railbanking requirements allow.[footnoteRef:11]  [10:  A “floating easement” is an “[e]asement for right of way which, when created, is not limited to any specific area[.]”  Black’s Law Dictionary p.640 (6th ed. 1990).]  [11:  The MPE notes that the parties will make a good faith effort that the trail be no less than 10 feet wide.] 


These dual use provisions in the MPE are carried forward as part of the proposed package of agreements:

· Purchase and Sale Agreement (PO 2012-0353). The proposed PSA between the Port and the County acknowledges the dual use status of the Corridor and notes that the purpose for railbanking the Corridor is “to protect this rail transportation corridor and preserve it for future reactivation of rail service, and to allow interim regional recreational trail and other public uses and transportation uses while railbanked.” (MPE Recital B)

· Sound Transit Easement Agreement. The Sound Transit/County agreement that is contained within Sound Transit’s easement agreement with the Port notes that Sound Transit and the County “encourage one another to informally consult and cooperate with one another in developing plans for Transportation Use and Trail facilities as early and often as reasonably possible in order to achieve the dual Transportation Use and Trail uses that are intended under the Easement Agreement at a reasonable cost.” (ST Easement Ex C §I.G) 

More specifically, the Sound Transit Agreement would allow for a Trail Area up to 30 feet wide and a Transportation Area that would be a minimum of 40 feet wide, with specific processes established for each party to plan for its facilities, notify and coordinate with the other party, and construct and maintain its facilities and needed barriers. 

· PSE RCCCA (PO 2012-0354). Although the RCCCA does not specifically address transportation uses, because it would only be between PSE and the County, it does outline a coordinated process by which the County would designate a Planned Trail Area and Trail Alignment Area, which is consistent with the processes outlined in the MPE and the Sound Transit agreement. 
· Redmond Agreement (PO 2012-0382). The Redmond Agreement specifically notes that Redmond’s trail planning and development processes would be subject to Redmond’s easements with Sound Transit, thereby ensuring dual use development of the portion of the Corridor within Redmond.

NEXT STEPS

The staff team has now covered each of the proposed pieces of the submitted legislative package (the Kirkland agreement has not yet been finalized or transmitted). Staff will next analyze the package as a whole, with particular focus on ensuring the dual use of, and integrated regional planning for, the Corridor. 

ATTACHMENTS

1. [bookmark: _GoBack]Proposed Ordinance 2012-0382, with Attachment A. Intergovernmental Land Transfer Agreement with City of Redmond
2. Proposed Sound Transit Alignment and Station Maps from Sound Transit DSEIS for East Link E2 and City of Redmond Central Connector Master Plan
3. Sound Transit/King County Agreement (Exhibit C to the Sound Transit easement agreement between Sound Transit and the Port, which is Exhibit C to Sound Transit’s overall Purchase and Sale Agreement with the Port)

Page 1 of 12
Page 12 of 12
image2.jpg
3.4
Kirkland Rediacd
7.3 |
Bellevue: : —
PSE e

Rentg Port =

7 _Redmond -~
/5.0 | Kirkland —




image3.jpg
Woodinville
|23.8) -

Kirkland

o Redmond
5.0 | Kirkland




image4.jpg
Available for Transportation Use Trail Area

Dual Use Corridor Area (~100 feet)




image1.jpg
Proposed Areas for County Purchase of Corridor

Area for new trail easement

Area for fee simple purchase
(circled areas)

Bellevue: :

2s

COuntv — eeee

NOTE: County would ST S— Y
retain multipurpose PSE
easement in other R

entg —
areas (unless Port
relinquished to Redmond -~

Redmond, Kirkland) " 5.0 Kirkland ——




image5.png
u

King County




