Attachment B
AMENDMENT 1 TO THE
INTERLOCAL COOPERATION AGREEMENT
FOR IMPLEMENTATION, OPERATION AND MAINTENANCE 
OF THE ORCA SYSTEM

Pursuant to Section 16.13 of the Interlocal Cooperation Agreement for Implementation, Operation and Maintenance of the Orca System (“Agreement”) Snohomish County Public Transportation Benefit Area, the Kitsap County Public Transportation Benefit Area, the Central Puget Sound Regional Transit Authority, the State of Washington, acting through the Washington State Department of Transportation, Ferries Division, the Pierce County Public Transportation Benefit Area, the City of Everett  and King County, individually referred to as an "Agency" and collectively known as "the Agencies" in the Agreement, the parties agree to amend the Agreement as follows:

1. On page 8 of the Agreement, at Section 3.28, delete the text in its entirety and replace with:

"Regional ORCA Operations Team" or "ROOT" means those employees of the ROOT Agency who comprise the centrally-managed dedicated team responsible for planning, administration, management, and operations of the ORCA System.  

2. On page 14 of the Agreement, at Section 5.6, delete the section title and the text of the section in their entirety and replace with:
  
5.6	Indemnification

5.6.1	The Agencies, except the Agency appointed as the ROOT Agency, hereby agree to defend, indemnify and hold harmless the ROOT Agency and its officers, directors and employees for and against any lawsuits, claims, actions, loss, liability or expense arising out of or in connection with the ROOT’s acts or omissions in the performance of its duties under this Agreement, except to the extent such lawsuits, claims, actions, loss, liability or expense arises from the ROOT’s gross negligence, bad faith, or willful misconduct and except to the extent that such lawsuits, claims, actions, loss, liability or expense is covered by a policy of insurance purchased by the ROOT Agency or authorized by the Joint Board pursuant to Section 4.4.14 of this Agreement.  Each indemnitor Agency shall be responsible only for the share of the lawsuits, claims, actions, loss, liability or expense in proportion to that Agency’s cost sharing percentage in effect pursuant to Section 8.5 of this Agreement on the relevant date of loss.  

Notwithstanding any other provision of this Section 5.6.1, the ROOT Agency shall also be responsible for a share of the lawsuits, claims, actions, loss, liability or expense in proportion to the ROOT Agency’s cost sharing percentage in effect pursuant to Section 8.5 of this Agreement on the relevant date of loss.  The ROOT Agency’s share shall be deducted from the total cost of the lawsuits, claims, actions, loss, liability or expense before the indemnitor Agencies’ shares are calculated.

The ROOT Agency hereby agrees to defend, indemnify and hold harmless the other Agencies and their officers, directors and employees for and against any lawsuits, claims, actions, loss, liability or expense arising out of or in connection with the ROOT’s gross negligence, bad faith or willful misconduct.  

5.6.2	The Agencies, except the Agency appointed as the Regional Service Provider, hereby agree to defend, indemnify and hold harmless the Regional Service Provider Agency and its officers, directors and employees for and against any lawsuits, claims, actions, loss, liability or expense arising out of or in connection with the Regional Service Provider Agency’s acts or omissions in the performance of its duties under this Agreement, except to the extent such lawsuits, claims, actions, loss, liability or expense arises from the Regional Service Provider Agency’s gross negligence, bad faith, or willful misconduct and except to the extent that such lawsuits, claims, actions, loss, liability or expense is covered by a policy of insurance purchased by the Regional Service Provider or authorized by the Joint Board pursuant to Section 4.4.14 of this Agreement.  Each indemnitor Agency shall be responsible only for the share of the lawsuits, claims, actions, loss, liability or expense in proportion to that Agency’s cost sharing percentage pursuant to Section 8.5 of this Agreement and in effect on the relevant date of loss.  

Notwithstanding any other provision of this Section 5.6.2, the Regional Service Provider Agency shall also be responsible for a share of such lawsuits, claims, actions, loss, liability or expense in proportion to the Regional Service Provider Agency’s cost sharing percentage in effect pursuant to Section 8.5 of this Agreement on the relevant date of loss.  The Regional Service Provider Agency’s share shall be deducted from the total cost of the lawsuits, claims, actions, loss, liability or expense before the indemnitor Agencies’ shares are calculated.

Each Regional Service Provider Agency hereby agrees to defend, indemnify and hold harmless the other Agencies and their officers, directors and employees for and against any lawsuits, claims, actions, loss, liability or expense arising out of or in connection with the Regional Service Provider’s gross negligence, bad faith or willful misconduct.  

5.6.3	The provisions of Section 5.6 shall survive the termination of this Agreement or the earlier resignation or removal of the Agency designated as the ROOT Agency or as a Regional Service Provider Agency.

3. After Section 5.6, insert a new Section 5.7 to read as follows:
  
Section 5.7 – ROOT Agency Insurance

The Agency designated as the ROOT Agency shall procure and maintain, at its sole cost and expense, or require its Contractor(s) to maintain the minimum insurance set forth below for the protection and handling of its liabilities, unless modified as directed by the Joint Board. 
 
1. Commercial General Liability with minimum limits of $1,000,000 combined single limit per occurrence for bodily injury, personal injury, and property damage, and for those policies with aggregate limits, a $2,000,000 aggregate limit.
1. Cyber Liability with minimum limits of $1,000,000 per claim or occurrence and in the aggregate.  Coverage shall include loss resulting from data security/privacy breach, extortion, unauthorized access or related violations including identity fraud and privacy law violations.  Coverage shall include notification and other expenses incurred in remedying a privacy breach as well as costs to investigate and restore data.
1. Crime Insurance with minimum limits of $1,000,000.  Coverage shall include theft, disappearance, destruction liability, employee dishonesty, and shall include ‘Joint Loss Payable’ ISO Form CR 20 15 10/10 or its substantive equivalent.
1. Workers’ Compensation with statutory limits
1. Employer’s Liability or “Stop Gap” with minimum limits of $1,000,000 each occurrence.
The Agency designated as ROOT Agency and its Contractor(s) shall include all other Agencies, their respective officers, officials, employees and agents as additional insureds for full policy limits as respects liability arising out of activities performed by or on behalf of the ROOT in connection with this Agreement.

To the extent of the ROOT Agency’s or its Contractors’ negligence, this insurance coverage shall be primary insurance as respects the other Agencies, their officers, officials, employees, and agents, including being primary to any indemnification language within this agreement.  

4. [bookmark: _GoBack]On page, at Section 14.4, after the subsection title, delete the text in its entirety and replace with:
  
In the event a person or entity not party to this Agreement, other than the Federal Transit Administration, submits a claim relating to or pertaining to this Agreement to the Agencies or any individual Agency for costs, damages or liabilities of any kind pursuant to the such third party’s contract with the Agencies or an Agency, or in tort or any other legal theory, or based on the actions of the ROOT or a Regional Service Provider, the Agencies agree to meet for the purpose of developing a joint defense plan. The Agencies agree to cooperate with each other as necessary in responding to and defending against all such actions.  In the event that resolution of the claim, whether by negotiation, dispute review board recommendation, mediated settlement or judicial order, results in additional costs to the Agencies, said additional costs will be shared by the Agencies, except to the extent that the additional costs are directly attributable to an individual Agency and except to the extent that Section 5 of this Agreement applies to the claim.  Such additional costs to the Agencies may include, but are not limited to, the fully allocated labor cost of the staff and attorneys involved in the response or defense of all such actions and any outside counsel or consultant resources deemed necessary by the Agencies. In the event that the additional costs are attributable to an individual Agency and Section 5 of this Agreement does not apply to them, said Agency is responsible for such costs and shall pay same within thirty (30) days of the claim’s resolution.

All other terms of the Agreement remain the same. 

Signatures on next page.


IN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the space provided below. 


Central Puget Sound Regional Transit 		City of Everett		
Authority		

By: 		By: 						
Michael Harbour 		Cassie Franklin
Deputy Chief Executive Officer		Mayor

Date: 		Date: 					


King County		Kitsap County Public Transportation
		Benefit Area

By: 		By: 						
Dow Constantine		John W. Clauson 
King County Executive		Executive Director

Date: 		Date: 					


Pierce County Public Transportation		Snohomish County Public
Benefit Area		Transportation Benefit Area


By: 		By: 						
	Susan Dreier		Emmett Heath
	Chief Executive Officer		Chief Executive Officer
		
Date: 		Date: 					
 
		
Washington State Ferries, acting through 
the Washington State Department of 
Transportation Ferries Division 

By: 				
	Amy Scarton
	Assistant Secretary

Date: 					
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