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Metropolitan King County Council
Committee of the Whole

STAFF REPORT
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	9
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SUBJECT

Revising terms of the agreement provided for in Ordinance 18439 to sell wastewater-generated biofuels and associated environmental attributes to IGI Resources/BP of North America, following the approval of the County’s registration application to the Environmental Protection Agency.

SUMMARY

Since the 2016 Council approval of Ordinance 18439—providing for storage and subsequent sale of biofuels generated by the County’s South Wastewater Treatment Plant, King County and IGI Resources/BP Products North America have been awaiting approval of the County’s registration application to participate in the “environmental attributes” market—allowing sale of credits associated with the generation of biofuels—under the Federal Energy Independence and Security Act’s (“FEISA”) renewable fuels program.  That approval, through the Environmental Protection Agency (“EPA”), was received in August 2017.  The parties, based on that approval, have negotiated revisions to the agreement for the sale of biogas to IGI Resources/BP Products North America, deleting references to the storage of biogas pending completion of registration, revising effective dates, defining the role of the Buyer’s Affiliate, and making numerous other changes.  Proposed Ordinance 2018-0230 authorizes the Executive to sign the revised agreement.

BACKGROUND

In December 2016, the Council approved Ordinance 18439, revising legislation authorizing the sale of biofuels generated through the processing of wastewater at King County’s South Wastewater Treatment Plant.  The sale would be to IGI Resources, an affiliate of BP Products North America.  The transaction would involve both the sale of the biofuel itself, and of related “environmental attributes”—units of value associated with the generation of biofuels, and developed pursuant to credit markets based on EPA’s implementation of the FEISA Renewable Fuels Program—or through the California Air Resources Board’s (“CARB”) Low Carbon Fuel Standard (“LCFS”) program.  The generation of biomethane by South Plant positions the County to receive and sell environmental attributes credits through these programs for the contribution to environmental purposes that are realized through the productive use of this renewable resource.  The Federal Energy Independence and Security Act, approved by Congress in 2007, is intended to encourage the development of alternative fuels for use in the nation’s transportation fuel supply.  The California Air Resources Board’s Low Carbon Fuel Standard program seeks to offset the generation of greenhouse gases by encouraging the use of alternative fuels that reduce the emission of such gases.

As noted at the time, participation in this EPA-administered environmental attributes program requires submission of a registration application to EPA, and EPA’s approval of that application. Ordinance 18439 authorized an agreement for the storage of the biogas pending completion of that registration process and EPA approval; the measure provided for the sale of the biogas following approval.   

Ordinance 18439 was accompanied by an attached “Transaction Confirmation”, an addendum to a base contract that defined the role of the respective parties.  This Transaction Confirmation, in providing for the storage of biogas generated pending EPA approval of the program’s registration, specified two biogas “delivery periods”—the first associated with the delivery of stored biogas to IGI Resources upon EPA approval of the County’s registration; the second associated with the ongoing delivery of biogas following the first delivery period through the end of the agreement.  

On August 7, 2017, EPA approved the County’s registration application for participation in the federal program, authorizing the sale of Renewable Information Number (“RIN”) credits, along with the biofuel, to IGI Resources.

Communications between the parties since the EPA approval has identified the need for a number of revisions to the Transaction Confirmation, including the “delivery period” provisions, the effective date, the role of the Buyer’s Affiliate (BP Products North America), and allowance for revising biogas distribution locally in the event that the State of Washington enacts a legislative mechanism granting credits for alternative fuels.

Proposed Ordinance 2018-0230 authorizes the Executive to execute a revised Transaction Confirmation with IGI Resources/BP Products North America, substantially in the form of the attachment to the proposed ordinance.  

ANALYSIS

The primary changes to the Transaction Confirmation are in response to the EPA’s approval of the County’s registration application for participation in the environmental credits market associated with the Federal Energy Independence and Security Act. The current Transaction Confirmation includes two separate biomethane delivery scenarios—one prior to, and one following the EPA approval of the County’s registration application.  The proposed Transaction Confirmation attached to Proposed Ordinance 2018-0230 strikes references to the first delivery period, and revises language consistent with the assumption of a single delivery period.  The measure also provides that the parties may, upon mutual agreement, revise the prioritization of biogas distribution in King County and other jurisdictions.  The RIN Premium Allocation—the value of the environmental credit which is being sold to IGI together with the biofuel—is established at 75% of the “RIN Price Basis”—the current market price for a Renewable Information Number, as reported by a regularly-published market index (the Argus Index). The effective date of the transaction confirmation is changed to begin on the first day of the month after King County executes the document, the ending date is July 31, 2022.

Specific changes to the Transaction Confirmation include:

· Confirms that the term “gas” used in the base contract also includes biogas.
· Provision is added that, where buyer exercises right to amend the list of vehicle fuel producers, the buyer is to transmit the amended list of vehicle fuel producers to the seller, and that amended list will replace the existing Vehicle Fuel Producer list.  
· Inserts the name and address of the Buyer’s Affiliate into the name block of the Buyer on the Transaction Confirmation.
· Deletes discussion of Delivery Periods 1 (during which gas was to be stored and then sold upon EPA registration), and 2, and makes reference simply to “the delivery period”.  Deletes reference to sellers responsibility to initiate sales to a vehicle fuel producer upon EPA approval date.
· Includes increased references to the “Buyer’s Affiliate” throughout:
· Inserts references to “Buyer or Buyer’s Affiliate” as the party to pay the biogas contract price.
· Confirms that the buyer’s affiliate is to determine the RIN Price Basis--utilizing a specified hierarchy.
· Simplifies reference to Buyer’s Affiliate as regards its role in marketing D3 RINS if Argus D3 index is not validated.
· Corrects references to “Buyers RIN Marketing Affiliate” to refer to “Buyer’s Affiliate”.
· Confirms that the RIN Premium Allocation is to be paid by the Buyer’s Affiliate.
· Provides that the Low Carbon Fuel Standard Credit Premium Allocation is to be paid by Buyer’s Affiliate.
· Clarifies that seller transfers to Buyer’s Affiliate the LCFS compliance obligation as the regulated party for all biogas sold by seller to buyer; Buyer’s Affiliate is the regulated party for the acquired fuel and is responsible for meeting the requirements of the LCFS regulation with respect to fuel.
· Clarifies that Seller and Buyer’s Affiliate, rather than Buyer, will share costs associated with registration of production facilities and fuel pathways based on California Air Resources Board requirements for an LCFS credit seller is to cooperate with Buyer’s Affiliate, and provide all necessary information to complete registration.  
· Seller is to provide access to relevant records to Buyer’s Affiliate, rather than Buyer, allowing Buyer’s Affiliate to prepare the required LCFS Credit Generation and allocation data.
· Preparation of the required monthly report for submission to the Vehicle Fuel Producer is to be prepared by the Buyer or the Buyer’s agent.
· Clarifies dates by which buyer, or Buyer’s Affiliate, is to prepare a production transfer document consistent with the CARB LCFS to validate the transfer of the regulated party status from the seller to the buyer or the Buyer’s Affiliate.
· Clarifies that if Oregon, in addition to Washington, enacts a regulatory system for green attributes the seller, buyer, and Buyer’s Affiliate will work together to amend the transaction confirmation accordingly.
· Describes the role of the Buyer’s Affiliate allowing parties to transfer RINS or LCFS credits directly to Buyer’s Affiliate, and to allow RINS and LCFS credit payments to be made directly to or from Buyer’s Affiliate.
· Title to gas, biogas and green attributes pass to buyer; title to RINS and LCFS credits pass to Buyer’s Affiliate.
· References to Buyer, Party A or party or parties is deemed to include Buyer’s Affiliate.
· Buyer’s Affiliate indemnifies seller from third party claims based on Buyer’s Affiliate falsehoods, misrepresentations, inaccuracies or misleading statements.
· Confirms that the “Posted Price” is to be paid by the Buyer.
· Makes various revisions to definition section, including adding a definition for Buyer’s Affiliate to mean BP Products North America, Inc.  
· Existing language allowing the parties to amend the calculation of the LCFS Credit Premium Allocation to reflect development of a Green Attributes market in Washington is revised to include development of an Oregon market for Green Attributes.  
· Deletes discussion of Biogas storage costs, which has been applicable to storage during the period prior to EPA approval of registration application. 
· Extends the date of the Agreement through July 31, 2022.

AMENDMENT

Legal Counsel, together with the Prosecuting Attorney’s Office, has reviewed this measure and recommended changes contained in Striking Amendment 1, including a revised Transaction Confirmation.  Key elements of the revised Transaction Confirmation are as follows:

· Language is added to the Transaction Confirmation acknowledging that the parties, through an inadvertency, did not extend the Transaction Confirmation as provided for in the initial legislation; the language confirms that the parties are bound by the terms of that earlier agreement through the start date of this proposed Transaction Confirmation, and confirms actions taken by the parties through that start date;
· The End Date is established at July 31, 2020, which may be extended for two additional one-year periods.  Natural gas market conditions led the Executive to renegotiate the July 31, 2022 end date of the Transaction Confirmation, to leverage opportunities to maximize returns by assessing alternative market options. That discussion occurred during the process of legal review, and the parties agreed to incorporate the earlier July 31, 2020 end date into the striking amendment.  
· The amount of revenue to be derived from the sale of the Renewable Information Number environmental credits (referred to as the RIN Premium Allocation) is revised to 70% of the RIN Price Basis.  The transmitted Transaction Confirmation had established the RIN Premium Allocation at 75% of the RIN Price Basis.  The higher RIN Premium Allocation level was tied to the later end date of July 31, 2022; the establishment of a 2020 end date led BP to seek a return to the 70% RIN Premium Allocation. The Executive agreed to the 70% RIN Premium Allocation which is provided for by the striking amendment.  

ATTACHMENTS

1. Proposed Ordinance 2018-0230 with attachments
2. Striking Amendment S1 with attachments
3. Transmittal Letter
4. Fiscal Note
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1. David Broustis, Energy Manager, Wastewater Treatment Division, Department of Natural Resources and Parks
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