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SUBJECT:

A briefing on Engrossed Substitute Senate Bill 5536; amending the Washington State Condominium Act and resolving claims related to condominium construction.

BACKGROUND:

Over the past several years, there has been a steady increase in home construction defect litigation in Washington State, especially with respect to condominiums. These lawsuits, brought by new home owners dissatisfied with construction quality, have proven costly for both builders and insurers. As insurers withdraw from the home construction business, builders and subcontractors who cannot afford available coverage have slowed, and in some cases stopped, production.  As a result, fewer condominiums are being built in Washington State.
The public policy implications, from a Growth Management perspective, include:

1. Reduced housing density.  A sharp decline in condominium construction means less housing density in urban areas.  Condominiums are an important part of Washington’s growth management strategy under the Growth Management Act.
2. Reduced housing affordability.  Additional insurance costs are passed on to the homeowner, thereby increasing the total cost of housing.  Some builders are limiting their business to high-end condominiums, which means less affordable units on the market.
The Washington State Legislature is attempting to remedy this situation by amending the Condominium Act (RCW 64.34), which regulates the creation, construction, sale, financing and management of condominiums in the state of Washington.
BILL SUMMARY:
ESSB 5536 would amend the Washington State Condominium Act by:

1. Limiting the coverage of implied warranties of quality of construction to substantial defects in materials and substantial deviations in construction.

2. Allowing the replacement, exclusion or modification of implied warranties of quality through the use of general disclaimers.

3. Requiring mediation and binding arbitration to resolve warranty or disclaimer disputes.

4. Increasing the statute of limitations for bringing a lawsuit on an implied warranty or disclaimer from four years to six years.

5. Granting immunity from liability with respect to boards of directors’ decisions, including a decision not to seek judicial remedy.

6. Imposing an additional notice requirement on resellers of condominium units.  Resellers would be required to give potential buyers notice of legal proceedings in which the condominium association is a plaintiff (a similar provision covering lawsuits in which the association is a defendant is currently required).
Comparison Matrix: Current Law vs. ESSB 5536
	Provision
	RCW 64.34
	ESSB 5536

	Dispute resolution
	Enforceable by judicial proceeding
	Mediation, binding arbitration if necessary

	Statute of limitations 
	4 years
	6 years

	Implied Warranties
	Implied warranties are created under RCW 64.34.445, and guarantee that:
· A unit will be in at least as good condition at the time of conveyance as it was at the time of sale;

· A unit (and the building’s common areas) are suitable for use;

· Improvements will be free from defective materials, constructed in accordance with sound engineering and construction standards, and in a workmanlike manner in compliance with all applicable laws.

Implied warranties for residential units may not be modified or excluded by disclaimer, unless the defect is part of the basis of the bargain, and the purchaser signs a written document.

	Implied warranties created under ESSB 5536:
· Apply only to substantial defects or deviations

· Extend only to defective materials or deviations in construction practices that have a material effect on the structural integrity of a unit or common area, or that have a material effect on the safety of unit owners, or that substantially impair the marketability of the unit for its intended purpose.

“Material defect”, “substantial” and “substantially impair” refer to a defect or deviation that prevents the unit or common element from being used for its intended purpose.

An implied warranty may be replaced with an express written warranty.



	Express Warranties
	Express warranties created by: 

· written affirmation of fact or promise regarding the unit and its use;

· a model unit or written description of the physical characteristics of the unit;
· plats, surveys, and other written descriptions of the real property describing the unit; and

· written provisions that a buyer may put a unit to a specified use.


	Express written warranties may replace implied warranties if:
· The warranty is clearly articulated in the public offering statement and the declaration creating the condominium
· The purchaser expressly acknowledges in a recorded document that the implied warranty has been replaced by an express written warranty



	Contents of resale certificate
	Requires disclosure of any pending lawsuits in which the condo association is a defendant.


	Requires disclosure of any legal proceeding in which the condo association is a defendant or a plaintiff.

	Liability of Board of Directors / Condo Association
	N/A
	Not liable for decisions, including a decision not to commence litigation, provided they have acted in good faith.


ATTACHMENTS:

1. Senate Bill Report for ESSB 5536

2. ESSB 5536
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