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Metropolitan King County Council

Growth Management and Natural Resources Committee

	Agenda Item No.:
	5
	Date:
	October 9, 2007

	Ordinance No.:
	2007-0398
	Prepared by:
	Rick Bautista

	Attending:
	Harry Reinert, Special Projects Manager, DDES


Subject:  AN ORDINANCE relating to the enforcement of code compliance by the Department of Development and Environmental Services (DDES) and other executive agencies
Background:  
The primary enforcement of land use and building codes in the unincorporated areas of King County are the responsibility of the Code Enforcement section of DDES.
Over the years, concerns from residents have been expressed to council members representing significant portions of unincorporated areas about the enforcement process.  These concerns include the:

· Inadequacy of notice prior to site visitations by DDES code enforcement personnel, 

· Quality of communications in regards to the nature of the violation, and

· Lack of consistency in adopting and implementing public rules relating to field inspections and the requirement of prior communication to constituents.

In addition to these concerns, a possible issue has been raised in regards to Voluntary Compliance Agreements.  These agreements are a tool utilized by DDES to give citizens the opportunity to engage in voluntary abatement of code violations on their properties.  One of the goals of these agreements is to reduce the number of enforcement actions that would require hearings before the county Hearings Examiner.
In a typical year, DDES opens over 500 new enforcement cases.  However, although the agreement tool has been in place for well over 10 years, only a limited number of  residents have chosen to enter into them.  The fact that only a small percentage of all opened code enforcement actions are successfully resolved through the use of these agreements is a possible indication of the ineffectiveness of the tool in resolving the issues.

One possible reason for the lack of agreements has been identified by the Office of the County Ombudsman.  In a June 7, 2007 memorandum to the council, (Attachment 2), the Rural Ombudsman, found that the:

· Voluntary compliance agreements are rarely ever entered upon by affected parties, in part, because an agreement requires the resident to waive the substantial rights to administrative appeal, and

· Lack of agreements due to the unwillingness to waive appeal rights runs counter to the statement of goals outlined in K.C.C. 23.01.020 and the agreement provisions, as currently written, do not further their intended goals.  
The County Ombudsman has recommended that when the fulfillment of the terms of an agreement are in dispute, the right to administrative appeal may significantly improve its effectiveness as a dispute resolution tool.

PROPOSED Ordinance 2007-0398:
Proposed Ordinance 2007-0398 focuses on two primary issues.  

The first issue pertains to notification procedures to be undertaken by the department prior to entering private property.  

The second issue is in regards to the current requirement for a person to waive all rights to an administrative appeal, when entering into a voluntary compliance agreement with DDES.   Current code would require a person waive the right to an appeal of the original Notice and Order, as well as, any subsequent DDES decisions as to whether the person has complied with the terms of the voluntary compliance agreement.

The original proposed ordinance would allow a person to retain the right to an appeal in both cases.  
However, it was noted by DDES that the retention of the right to appeal the original Notice and Order, even while entering into the voluntary compliance agreement, would allow delays in the resolution of enforcement action, contrary to the intent of such agreements.  

Furthermore, the Rural Ombudsman has pointed out that their issue of primary concern is the waiver of the appeal right on a DDES decision as to compliance with the agreement.  Such waiver would put DDES in complete control.

SUMMARY OF Striking amendment:
The proposed striking amendment which makes a number of formatting and clarifying revisions suggested by the Council Clerk,  Prosecuting Attorney and DDES.  
Statement of Facts: Contains background information relating to voluntary compliance agreements, their purpose, frequency of use, and the factors that work against their use in reducing the number of appeals to code enforcement actions.
Section 1:  A new section requiring the adoption of public rules (per KCC 2.98) to implement the KCC Title 23 (Enforcement).

Section 2:   Authorizes the director of DDES to issue notices of non-compliance to persons failing to meet the terms of a voluntary compliance agreement.

Section 3:  Requires that the person responsible for code compliance to be notified by phone, posting or mail of a possible violation prior to a field verification.  If notification has not occurred, county enforcement staff cannot enter onto any portion of private property except to post a notice or when an emergency poses imminent threat to environmental health or public safety.  In addition, when the potential violation is alleged through a complaint, the person responsible for compliance shall e provided advised of the complaint and the complainant contacted.
Section 4:  Requires that when a field investigation reveals a violation, the warning issued to the person responsible for compliance must include a reference to the specific permit or zoning condition, ordinance or code that is being violated.  

Section 5:  Allows for an appeal (to the hearings examiner) of a DDES determination that the person responsible for compliance has not complied with the conditions of the voluntary compliance agreement.  In addition, the department is authorized to commence enforcement actions if there is no appeal of the determination of non-compliance.
Section 6:  Adds “notices of compliance” to the list of actions that the department may serve upon person responsible for compliance. 

Section 7:  Adds a reference to the ability to appeal a notice of non-compliance.  Requires the notice of noncompliance to include:

· A description of all incomplete or untimely corrective actions required by the voluntary compliance agreement, and
· The civil penalty to be imposed for non-compliance.
Section 8:  Adds “notices of compliance” to the list of actions that the Hearings Examiner is authorized to evaluate on an appeal and to make the final decision.
Attachments:


1. Proposed Ordinance 2007-0398 
2. Rural Ombudsman memorandum to Council dated June 7, 2007
3. Striking Amendment dated October 9, 2007

4. Title Amendment dated October 9, 2007
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