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SUBJECT: Proposed MOTION in Recognition of the 40th Anniversary of the Supreme Court Decision Gideon v. Wainwright affirming the constitutional right of all to legal representation when accused of a crime, regardless of economic circumstance and recognizing the contribution of the county’s public defender agencies

SUMMARY:  This motion recognizes the 40th anniversary of the Gideon v. Wainwright decision, where the U.S. Supreme Court decided that the all individuals charged with a criminal charge had a right to legal representation regardless of their economic circumstances.  This decision set as a constitutional requirement the need for governments to provide adequate defense for all indigent accused.  This motion recognizes the importance of this decision and recognizes the contribution of the county’s four defender agencies.
Background.  The Sixth Amendment to the United States Constitution states: "In all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense." The right to counsel in federal proceedings was well-established by statute early in the country's history, and was reaffirmed by the U.S. Supreme Court in 1938. 
However, the roots of the modern right to counsel for defendants (who cannot afford to pay a private lawyer) were not thought to be a part of the Sixth Amendment guarantee. Rather, in 1853 with the decision Webb v. Baird, the Indiana Supreme Court recognized a right to an attorney at public expense for an indigent person accused of crime, grounded in "the principles of a civilized society," not in constitutional or statutory law. 

"It is not to be thought of in a civilized community for a moment that any citizen put in jeopardy of life or liberty should be debarred of counsel because he is too poor to employ such aid.  No court could be expected to respect itself to sit and hear such a trial. The defense of the poor in such cases is a duty which will at once be conceded as essential to the accused, to the court and to the public." 

Furthermore, the Webb v. Baird decision, was the exception rather than the rule in the states. Well into the 20th century, most states relied on the volunteer pro bono efforts of lawyers to provide defense for poor people accused of even the most serious crimes. While some private programs (such as the New York Legal Aid Society) were active as early as 1896 in providing counsel to needy immigrants, and the first public defender office began operations in Los Angeles in 1914, such services were non-existent outside of the nation’s largest cities. 

The United States Supreme Court developed the Sixth Amendment right to counsel in state proceedings gradually in the 20th century. In Powell v. Alabama, the famous "Scottsboro Case" from the Depression era, the Court held that counsel was required in all state capital proceedings. 

Nevertheless, only a decade later, in Betts v. Brady, the Court declined to extend the Sixth Amendment right to counsel to state felony proceedings. It was not until 1963, just forty years ago, that the Court addressed the issue of the right to counsel in state proceedings involving serious non-capital crimes. In a series of decisions, the Supreme Court firmly established the right to counsel in virtually all aspects of state criminal proceedings. 

The most significant decision on the right to counsel in Supreme Court history was Gideon v. Wainwright which overruled Betts v. Brady. The Court unanimously held that an indigent person accused of a serious crime was entitled to the appointment of defense counsel at state expense. Twenty-two state attorneys general joined petitioner Clarence Earl Gideon in arguing that Sixth Amendment protection be extended to all defendants charged with felonies in state courts. 

Four years later, with its decision In RE Gault the Supreme Court built on the Gideon decision to extend to children the same rights as adults by providing counsel to the indigent child charged in juvenile delinquency proceedings. The right to counsel in trial courts was significantly expanded again when the Court, in Argersinger v. Hamlin, extended the right to counsel to all misdemeanor proceedings where there is a potential for incarceration. 

The decisions in Gideon, Gault and Argersinger are the best known of the right-to-counsel cases in the Supreme Court, but they were part of a broader array of decisions rendered by the Court in the past three decades, all of which protect the right to counsel for people who cannot afford to hire a private lawyer. The Court recognized the low-income defendant's right to counsel at such critical stages of criminal proceedings as: 

· arraignments, in Hamilton v. Alabama in 1961; 
· post-arrest interrogation, in Miranda v. Arizona in 1966;

· line-ups, in United States v. Wade in 1967; 
· preliminary hearings, in Coleman v. Alabama in 1970;

· plea negotiations, in Brady v. United States and McMann v. Richardson, both in 1970; and,
· other identification procedures, in Moore v. Illinois in 1977 (one-person line-ups). 

After conviction, the indigent defendant is constitutionally guaranteed the right to counsel in: 

· sentencing proceedings, per Townsend v. Burke in 1948, and United States v. Tucker in 1972;  

· appeals of right, per Douglas v. California in 1963; and,

· probation and parole proceedings, per Mempa v. Rhay in 1967. 

In addition, the right to counsel for indigent defendants often extends, under state and federal law or practice, to what might be called " quasi-criminal" proceedings involving loss of liberty, such as mental competency and commitment proceedings, extradition, prison disciplinary proceedings, status hearings for juveniles, some family matters such as non-payment of court-ordered support or contempt proceedings, as well as child dependency, abuse and neglect situations. 

Finally, in any criminal proceeding in which counsel appears, the defendant is entitled to counsel's effective assistance, under Strickland v. Washington, decided in 1984. 

These diverse requirements under the federal Constitution, often supplemented by more stringent state standards, created enormous pressures on the lawyers who provided indigent defense. The mandate of the Gideon, Gault and Argersinger decisions, as well as the Supreme Court's requirement to provide counsel at all critical stages of a prosecution, meant that government would have to assume vastly increased costs for providing counsel to the poor. Policymakers began to think about more systematic ways to deliver constitutionally required defense services. 

The first significant efforts to systematize and standardize the provision of indigent defense services occurred in the early 1970's. In 1973, the National Advisory Commission on Criminal Justice Standards and Goals (NAC) wrote a basic set of standards governing indigent defense systems. The next year, the U.S. Justice Department convened the National Study Commission on Defense Services, which issued its comprehensive ”Guidelines for Legal Defense Systems in the United States” in 1976. 
King County has implemented these requirements through contracts with four defender agencies which provide defense services to county’s superior and district courts and to municipal courts also.  The county has always shown a commitment to providing adequate funding and resources to public defense and has recently undertaken a series of reorganizations to improve the provision of these services.  The county contracted with a nationally recognized consulting firm for a review of county public defense.  The review resulted in many changes to defense policies and procedures.  In addition, in 2002, the council approved the reorganization of the public defense, creating a new Public Defender position.  The public defender agencies have also been instrumental in many of the reforms related to the county’s Adult and Juvenile Justice Operational Master Plans.
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