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SUBJECT
A motion extending a waiver from competitive bidding and solicitation requirements for contracts relating to the completion of Brightwater’s BT-3 tunnel.

SUMMARY
On February 18, 2010, the Executive issued a determination of emergency relating to the completion of one of the Brightwater Tunnels, BT-3 being constructed by Vinci/Parsons/RCI/Frontier-Kemper JV (“VPFK”).  In his letter transmitting that determination to the Council, the Executive expressed his concern that VPFK would not be able to complete that tunnel in a timely manner. VPFK has experienced significant construction delays on that tunnel, not the least of which has been the 8 month delay because of pending repairs to the tunnel boring machine.  

Based on information from VPFK, mining of tunnel BT-3 will not be completed until December 2012, 40 months behind schedule and at an approximate cost of $98 million.  The Executive determined that the further delay to the tunnel’s completion would result in “an immediate risk to public health and safety and the environment, impact the usefulness of a public facility (the Brightwater treatment plant) and could result in a financial loss to the county …” thereby constituting an emergency under the terms of the County’s code.   Secondly the Executive, in response to that emergency, issued a waiver to the County’s procurement requirements for any further contracting to complete the BT-3 tunnel.  

Before you is a motion that would extend that waiver of procurement requirements until December 31, 2012.  (Attachment 1) 
ANALYSIS

The following is a synopsis of updated or additional information that is available regarding the issues related to the pending legislation.
Engineering and Schedule
Council staff and the oversight management consultant (“OMC”) and Capital Projects Oversight team in the Auditor’s office are still reviewing the VPFK estimated mining schedule and implications of the potential design changes (scope), schedule or costs associated with JCT taking over the mining of the BT-3 tunnel.  Below is an update on information Council staff have gathered
· VPFK’s proposed schedule to complete mining for the BT-3 tunnel is December 2012, with completion of the entire tunnel a year later in December 2013.

· JCT’s tentative schedule to complete mining for BT-3 would be June 2011.  At this juncture, Wastewater Treatment Division (“WTD”) intends for Jay Dee/Coluccio/Taisei JV (“JCT”) to complete the entire tunnel not just the mining.  WTD estimates that JCT would complete all tunnel work a year later in June 2012.
· (new) WTD plans to execute a change order with JCT on March 8, 2010.  Change Order No. 14 to the JCT contract will increase to the contract price to address the Contractor's extra costs to suspend mining on BT-4, perform additional analyses for completing work on BT-3, and proceed with planning and initiating activities that need to be performed to allow the start of mining on the BT-3 tunnel at the soonest possible time.  This change adds a NTE (not to exceed) $4.8 million (rounded) to cover costs anticipated through April 4, 2010 on the assumption that a comprehensive change order will be issued in the next few weeks adding the actual mining/construction work for the BT-3  to JCT’s existing contract.

 

The costs to be paid under this Change Order include:

· labor and equipment on standby (pursuant to the Suspension of Work) 

· Costs to re-mobilize the segment manufacturing plant 

· Contractor and Subcontractor costs to install a ground freeze system on the BT-3 side of the Ballinger Way Shaft 

· Technical support from the TBM manufacturer (Lovat) including expediting costs to order and deliver needed parts and supplies to repair and refurbish the TBM 

· Costs to obtain needed materials and equipment that require long lead time 

· Field costs during the period of suspension and performance of the added work

· (new) Change Order No. 14 is in excess of $250,000 and is executed under the Executive’s Determination of Emergency issued on February 18, 2010.  Upon execution of that Change Order, the ten-day period is triggered.  If the Council does not act to extend the waiver before the expiration of that ten days, the waiver expires and other follow-on contracts can be entered into without competitive procurement.   
· Resolution of the work division between VPFK and JCT for completion of BT-3 is yet to be negotiated. 

· The contract with JCT for mining and completion of BT-3 is yet to be negotiated.

· WTD has conducted initial studies regarding JCT’s tunnel boring machine and engineering issues related to having JCT complete mining of BT-3.  These include tunnel compatibility between BT3 and 4, hydraulics, etc. 

Determination of Emergency

In his determination of an emergency, as well as the motion to extend the procurement waiver period, the Executive finds that a delay in the completion of the BT-3 tunnel could (1) result in risks to the public’s health because of sewer overflows, (2) adversely impact the usefulness of the Brightwater Treatment Plant and (3) expose the County to financial losses.  

· The Determination of Emergency was based both on King County Code and Washington State law (RCW chapter 38.52).
Proposed legislation and action requested of the Council
Based on the determination of emergency and in keeping with the requirements of KCC 4.16.050, the Executive seeks the Council’s approval of extending the time period in which contracts, to address the cause of the emergency, can be entered into without having to comply with the County’s procurement requirements, specifically bidding or soliciting requirements.  Proposed Motion 2010-0149 would extend the waiver of County procurement requirements until December 31, 2012.  
· The Executive is expected to execute a change order on March 8, 2010 that will exceed the $250,000 threshold. 
· Unless the Council extends the waiver from procurement requirements for future emergency contracting, it will expire within ten days of the Executive executing contracts that in total exceed $250,000.  

Recommendation
As of the writing of this staff report, Council staff have conducted meetings with WTD staff and the Prosecuting Attorney’s Office.  The OMC or Capital Projects Oversight team from the Auditor’s Office is still reviewing documents regarding the proposed plan of action by the Executive.

(new) Pursuant to direction received from the committee last week (March 3, 2010), Council staff have prepared in collaboration with legal counsel, a striker amendment to Proposed Motion 2010-0149 to incorporate conditions of waiver extension to include the following: 
· Add reporting requirements, regarding emergency contracts entered into under this waiver, to the existing, regular monthly reporting by the Wastewater Treatment Division and quarterly reporting by the Oversight Management Consultant (similar to those included in the waiver motion executed for the potential Green River flooding situation). 
· Add reporting requirements specific to the tunneling/mining and pipe installation/finish work – to provide earned value information to the Council and Auditor’s office.

· Provide for the Council to shorten or lengthen the waiver extension by motion.
· Provide that if the waiver is terminated early, by Council motion that contracts entered into under the emergency motion may be subject to termination.  
· Limit the waiver to only competitive solicitation and bidding; thus requiring any future contacts still comply with the County’s budgeting and accounting requirements (KCC chapter 4.04), minority and women’s business utilization provisions (KCC 4.18), anti-discrimination and affirmative action provisions (KCC 12.16), and fair employment requirements (KCC chapter 12.18). 
· Provide that before the mining contract/change order with JCT is executed by the Executive, that WTD provide a briefing to COW on the terms and conditions of that contract/change order.
BACKGROUND (from 2/24/10 & 3/3/10 staff reports)  

WTD is constructing the Brightwater project to provide additional wastewater treatment and conveyance capacity for its regional wastewater treatment system.  In addition to the contracts to construct the treatment plant, the project includes three separate contracts for construction of the influent/effluent conveyance tunnels (see map on Attachment 2).  
VPFK, the central tunnel contractor for tunnels BT-2 and BT-3, has experienced lengthy construction delays that have impacted the project schedule and resulted in a delay to the projected completion date for the overall Brightwater project.  The tunnel boring machine (“TBM”) for BT-3 has been idled since May 2009 awaiting repairs to the cutting head to restore function to the machine and potentially improve mining speed.  It is currently moving forward approximately 300 feet to a location where it can be repaired.  
A repair schedule is indeterminate; but between the anticipated repair work, further mining and the contractor’s requested “safe harbor” stops (not contemplated in the original contract) for additional maintenance/repair of the TBM, VPFK has told WTD it estimates completion of BT-3 tunnel mining sometime in late 2012.  
Because delays in completion of BT-2, also being constructed by VPFK, the influent pump station (“IPS”) is being modified slightly to allow the start-up and potential commissioning of the Brightwater treatment plant beginning in August 2011.  Under this temporary modification, discharge of effluent will be via conveyance to either West Point or South Treatment plants.  Although meant to be a “work-around” utilizing the existing conveyance facilities of King County’s wastewater system, rather than the planned conveyance to Pt. Wells, it will not provide any more conveyance capacity in the system.  
It is both the treatment and conveyance capacity that is necessary to meet the projected demand for service.  Though residential customer equivalents have declined during the current economic recession, inflow and infiltration (“I/I”) is estimated to be continuing to grow at 7% per year.  Commercial and residential projects continue to be added to the system despite the economic slowdown and additional demand for service is anticipated as the economy returns.  WTD is concerned that further delays in starting up the Brightwater project may result in sanitary sewer overflows and sewer backups into homes and businesses resulting in King County and its ratepayers being subject to enforcement actions and penalties for failing to provide capacity and failing to meet its National Pollutant Discharge Elimination System permit requirements. 
Having determined that VPFK is in default of its obligations because, among other things, VPFK cannot achieve substantial completion of the BT3 tunnel by the November, 2010, as required by its contract with King County, the Executive has reached out to the tunneling contractor for tunnel, BT-4, JCT.   
JCT is nearing completion of the mining for BT-4 and has expressed an interest in performing the remaining tunnel work for the BT-3 tunnel.
  King County‘s WTD staff have assessed the situation and believe there is a substantial likelihood JCT could complete the mining of the BT-3 tunnel at a lower cost and in less time than VPFK.
    
WTD has issued a temporary stop work order to JCT, temporarily suspending mining operations on BT-4 to allow King County and its design engineers and other consultants to analyze mining options, alignments and possible amendments to the JCT contract.  The BT-4 TBM is within 130 feet of ‘holing out’ at the portal.  Under the temporary stop work order, JCT can be paid approximately $50,000 per day to preserve the option of amending its contract with JCT to use the BT-4 TBM to complete BT-3, if JCT personnel are otherwise idled.  Otherwise JCT would continue mining (and earning compensation). However, at this time JCT personnel are completing other tasks related to completing BT-4 and anticipated mining of BT-3.
Pursuant to the February 18, 2010 determination of emergency, the Executive waived the procurement requirements contained in the County’s Code at chapters 4.04, 4.16. 4.18, 12.16 and 12.18.095.  The Executive has utilized this waiver from standard procurement processes to allow WTD, as an initial step, to request information from JCT regarding the cost and schedule for potential completion of the remaining mining of the BT-3 tunnel.  
Under KKC 4.16.050, the Executive may determine an emergency and waive procurement requirements, including competitive bidding, and issue contracts.  Such a waiver remains in effect until 
“terminated by order of the executive or action of the council by ordinance, or until it expires, which shall be ten calendar days after there have been contracts entered into, which combined, encumber funds either in excess of two hundred fifty thousand dollars, or in excess of appropriation. The council, by motion, may extend a waiver beyond the ten-day period above.”
(Emphasis added.)
On February 22, 2010, the Executive transmitted Proposed Motion 2010-0149 seeking the Council’s approval to extend the February 18, 2010 waiver of all procurement requirements under state law and County Code through December 31, 2012 for the BT-3 tunnel only.  As WTD staff have explained, no contracts which combined have exceeded $250,000 have been entered into.  However, the Executive seeks a prospective waiver because, as noted, contracts to complete BT-3 will undoubtedly exceed $250,000 and as it is now contemplated, may be a series of contracts with JCT.  
WTD reports that the Executive intends to execute a change order/contract with JCT March 8, 2010 that will exceed $250,000, thereby starting the clock on Council action on this motion.  
ATTACHMENTS
1. Proposed Motion 2010-0149

2. Map of proposed Brightwater Treatment Plant and conveyance tunnels
� The BT-3 tunnel runs on the east side of the portal and tunnel BT-4 runs on the west side of the portal.  They run along the same general alignment, meeting at the portal.  See Attachment 2.


  


� WTD is in discussions with JCT regarding these figures, but preliminarily, based on those discussions WTD staff estimate that JCT could complete the BT-3 tunnel mining by June 2011 at a cost of $50-60 million.   
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