ATTACHMENT G
INDENTURE OF TRUST AND CUSTODIAL AGREEMENT

THIS INDENTURE OF TRUST AND CUSTODIAL AGREEMENT is made and dated as of _________, 2009, by and between KING COUNTY, WASHINGTON, a Washington municipal corporation (the “County”), and THE BANK OF NEW YORK MELLON TRUST COMPANY, N. A., a national banking association organized and existing under the laws of the United States of America with a corporate trust office in Seattle, Washington, as trustee and as custodian for the United States Department of Housing and Urban Development (collectively, the “Custodian”).   

RECITALS

WHEREAS, the County is authorized by RCW 35.21.735 to enter into contracts with the United States, to receive and expend funds derived thereunder for lawful purposes, and to enter into loan agreements with the United States which establish the terms under which such loans will be repaid; and


WHEREAS, the County, acting by and through its Business Relations and Economic Development Section of the Office of Strategic Planning and Performance Management Division (“BRED”), with County Council approval, has entered into two Contracts for Loan Guarantee Assistance with HUD, each dated April __, 2009 (collectively, the “2009 HUD Contract”), and may in the future enter into one or more similar HUD Contracts to be administered, at the option of the County, pursuant to the terms of this Indenture (together with the 2009 HUD Contract, collectively referred to herein as the “HUD Contracts”); and  

WHEREAS, pursuant to the HUD Contracts, the County will derive funds for the purposes permitted thereunder, and in connection with each such HUD Contract, will execute and deliver a County Note in a maximum principal amount as permitted by the relevant HUD Contract, including without limitation the County Note to be executed and delivered in connection with the 2009 HUD Contract in the maximum principal amount of  $6,250,000 (the “2009 County Note,” and together with any County Note executed and delivered for administration hereunder, the “County Notes”); and
WHEREAS, any County Note executed in future pursuant to any such HUD Contract and which the County elects to administer under the terms of this Indenture will be executed and delivered in a maximum principal amount as permitted by such HUD Contract, whether or not such maximum principal amount is expressed in this Indenture; and

WHEREAS, the County, acting by and through BRED, will enter into separate Loan Agreements with each Obligor for the purpose of establishing the terms and conditions upon which Guaranteed Loan Funds derived from the proceeds of County Notes shall be disbursed to such Obligors, and pursuant to which (a) each Obligor will execute an Obligor Note to the County, and, as applicable under the relevant HUD Contract, a Deed of Trust and other security instruments for the benefit of the County (together, the "Security"); and (b) the County will lend the Obligors Guaranteed Loan Funds derived from the proceeds of the applicable County Note; and

WHEREAS, the County, with the consent of HUD, may desire to fund loans with the proceeds of a County Note to an Obligor on a periodic basis, subject to the submission by any such Obligor of requisitions in a form and in an amount approved by the County; and 
WHEREAS, HUD Contracts, as applicable, require that the proceeds of any County Note entered into by the County be held separate and apart from other County funds, including without limitation other County funds disbursed as loans to the same or other Obligors under the 2009 HUD Contract and any HUD Contract issued in future, and that such proceeds be invested in accordance with the applicable HUD Contract prior to disbursement to Obligors; and

WHEREAS, the HUD Contracts require that the County assign or cause the assignment of the Security to HUD and that such security shall be deposited with a custodian on behalf of HUD; and

WHEREAS, the County, with the consent of HUD, may desire to fund loans to one or more Obligors on condition that certain additional Security (as defined hereinafter) be delivered to the Custodian by or on behalf of any such Obligor subsequent to the Closing Date of such Obligor’s loan; and  
WHEREAS, the County desires that the Custodian (a) receive funds from HUD pursuant to the 2009 HUD Contract and any other HUD Contract administered hereunder, (b) disburse proceeds of the 2009 County Note and any future County Note administered hereunder to the respective Obligors under Obligor Notes, (c) collect payments under the Obligor Notes, (d) use the money derived from repayment of any Obligor Note to make payments on the relevant County Note, (e) act as custodian of the Security on behalf of HUD, and (f) act on behalf of the County to enforce the Security in the event of a default under the Obligor Notes under certain circumstances specified herein; and
WHEREAS, in order to establish and declare the terms and conditions upon which the proceeds of the County Note and repayments of the Obligor Notes are to be invested and disbursed and the Security shall be held in the custody of the Custodian, the County has authorized the execution and delivery of this Indenture; and

WHEREAS, all acts and proceedings required by law necessary to constitute this Indenture a valid and binding agreement for the uses and purposes herein set forth in accordance with its terms, have been done and taken, and the execution and delivery of this Indenture have been in all respects duly authorized;

NOW, THEREFORE, THIS INDENTURE WITNESSETH:

The County, in consideration of the premises and the acceptance by the Custodian of the trusts hereby created and for other good and valuable consideration, the receipt of which is hereby acknowledged, in order to secure the payment of the principal of and interest on the County Notes administered hereunder, and under certain circumstances specified herein, the Obligor Notes, according to their tenor and effect, and to secure the performance and observance by the County of all the covenants expressed or implied herein and in each County Note, does hereby bargain, sell, convey, mortgage, assign, pledge and grant, without recourse, to the Custodian and its successors and assigns in trust and until final payment and discharge of the indebtedness evidenced by each and every County Note administered hereunder and all Administrative Fees and Expenses and Custodian Fees, unless this Custodial Agreement is earlier terminated, with the prior written consent of HUD if such consent is required under the HUD Contract: 
I.

All funds and accounts now or hereafter established under this Indenture and the investments thereof, if any, and money, securities and obligations therein (subject to disbursements from any such fund or account upon the conditions set forth in this Indenture);

II.

Any and all property of every kind and nature from time to time hereafter conveyed, pledged, assigned or transferred by delivery or by writing of any kind, as and for additional security for payment of this Indenture hereunder by the County or by anyone on or in its behalf to the Custodian, which is hereby authorized to receive the same at any time as security hereunder; 

III.

All rights and interest of the County in and to the Trust Estate as now or hereafter established;

IV.
All moneys and securities from time to time held by the Custodian as a portion of the Trust Estate under the terms of this Indenture (but not as custodian on behalf of HUD) and any and all other real or personal property of every name and nature concurrently herewith or from time to time hereafter by delivery or by writing of any kind conveyed, mortgaged, pledged, assigned or transferred as and for additional security hereunder by the County or by anyone on or in its behalf, or with its written consent, to the Custodian which is hereby authorized to receive any and all such property at any and all times and to hold and apply the same subject to the terms hereof; and

V.


To the extent not covered hereinabove, all proceeds of all of the foregoing;


TO HAVE AND TO HOLD all and singular, the Trust Estate, whether now owned or hereafter acquired;

IN TRUST NEVERTHELESS, upon the terms and trusts herein set forth for the security and protection of HUD and the County, subject to the provisions hereof;

PROVIDED, HOWEVER, that the proceeds of any County Note allocable to an Obligor Note, all funds received on the sale of any County Note or on the payment of any Obligor Note which must be held in a Guaranteed Loan Funds Account, Loan Repayment Account, or other account which the County is required to establish under the HUD Contract, shall be held by the Custodian in separate subaccounts and used and applied only in connection with the Obligor Note and County Note for which such subaccount is established, it being the intention of the parties that the funds received by the Custodian, whether from the proceeds of the sale of the County Note, in repayment thereof, or otherwise with regard to any separate loan evidenced by an Obligor Note be treated as though held in a separate trust or subtrust under the provisions of this Indenture; provided that, notwithstanding anything to the contrary contained herein, the Custodian shall not be required to establish such subaccounts so long as the 2009 County Note is the only outstanding County Note administered under the terms of this Indenture, and any reference to subaccounts so long as the 2009 County Note is the only such outstanding County Note shall be of no force or effect;
PROVIDED, FURTHER, that if the County, its successors or its assigns shall well and truly pay, or cause to be paid, the principal of and interest on the County Note due or to become due thereon, at the times and in the manner mentioned in the County Note and as provided in the Fiscal Agency Agreement, according to the true intent and meaning thereof, and shall cause the payments to be made as required under Article IV hereof, or shall provide for the payment thereof in accordance with the Fiscal Agency Agreement, and shall well and truly keep, perform and observe all the covenants and conditions pursuant to the terms of any County Note to be kept, performed and observed by it, and shall pay or cause to be paid to the Custodian sums of money due or to become due in accordance with the terms and provisions hereof, then upon such final payments or deposits as provided in any HUD Contract, the Fiscal Agency Agreement and Article IX hereof, any such County Note and the rights hereby granted as to such County Note shall cease, terminate and be void, and the Custodian shall thereupon cancel and discharge the County Note and execute and deliver to the County, such instruments in writing as shall be requisite to evidence the discharge thereof. 
THIS INDENTURE FURTHER WITNESSETH, that the County does hereby covenant and agree with the Custodian, and the Custodian does hereby agree as the custodian and trustee hereunder, as follows:

ARTICLE I

DEFINITIONS; CONTENT OF CERTIFICATES AND OPINIONS

SECTION 1.01. Definitions. Unless the context otherwise requires, the terms defined in this Section shall, for all purposes of this Indenture (including the Recitals and Granting Clauses) and of any indenture supplemental hereto and of any certificate, opinion or other document herein mentioned, have the meanings herein specified, to be equally applicable to both the singular and plural forms of any of the terms herein defined.

"Accounts" means the accounts created and established pursuant to this Indenture, including, but not limited to, the Guaranteed Loan Funds Account, Guaranteed Loan Funds Investment Account, the Loan Repayment Account and the Loan Repayment Investment Account,  the investments thereof, if any, and money, securities and obligations therein (subject to disbursements from any such fund or account upon the conditions set forth in this Custodial Agreement) and shall include any subaccounts created thereunder pursuant to the terms of this Indenture.

"Administrative Fees and Expenses" means all application, commitment, financing or similar fees charged, or reimbursement for administrative or other expenses (including reasonable attorneys' fees) incurred by the Custodian pursuant to this Indenture following an Event of Default hereunder.

"Authorized Representative" means with respect to the County, the director of BRED (the “Director”), any designee of the Director pursuant to written authorization of the Director delivered to the Custodian, or any other officer or any other person or persons designated as an Authorized Representative of the County by an ordinance or resolution of the County Council filed with the Custodian.
"Business Day" means any day other than a Saturday, a Sunday, a day on which banking institutions in the State of Washington or New York are required or authorized to remain closed, or a day on which the Federal Reserve Bank of New York and the New York Stock Exchange are closed.

"Closing Date” means as to each Obligor Note, the date on which the initial advance is made under the applicable County Note to fund such Obligor Note.
"County" means King County, Washington, a Washington municipal corporation, and for purposes of this Indenture, acting through BRED.
"County Note" means a note of the County, including without limitation the 2009 County Note, each of which shall be issued pursuant to a HUD Contract in the maximum principal amount specified to the Custodian by the County on the respective Closing Date as the maximum principal amount permitted under such HUD Contract, and any extensions or replacements thereof in accordance with such HUD Contract; and “County Notes” means collectively, all or some of the County Notes administered hereunder, as the context may require. References to “County Notes” herein, unless otherwise specified, shall only refer to County Notes elected by the County to be administered under the terms of this Indenture.

"Custodian" means The Bank of New York Mellon Trust Company, N.A., a national banking association organized and existing under the laws of the United States of America and regulated by the Federal Deposit Insurance Corporation, with a corporate trust office in Seattle, Washington, or its successor, as Custodian hereunder as provided in Section 4.01.


"Custodian Fees" means, with respect to the 2009 County Note,  the acceptance fee of $1,500 due on the  Closing Date with respect to the 2009 County Note and the annual fees of the Custodian in the amount of $1,500, payable in advance on such Closing Date and each anniversary of such date thereafter, so long as such County Note remains outstanding, and, with respect to any future County Note administered hereunder, similar fees payable on the Closing Date with respect thereto and on each anniversary thereof so long as any such County Note remains outstanding.
"Deed of Trust" means any deed of trust granted for the benefit of the County to secure an Obligor Note, and “Deeds of Trust” means, collectively, all of such Deeds of Trust.

“Deposit Date” means, when used in connection with any Obligor Note, the definition assigned to such term by the related Loan Agreement.

"Event of Default" means any of the events specified in Section 6.01 hereof.

"Fiscal Agent" means The Bank of New York Mellon, a New York banking corporation, and any successor under the Fiscal Agency Agreement.

"Fiscal Agency Agreement" means the Amended and Restated Master Fiscal Agency Agreement dated as of May 17, 2000 among the Secretary of Housing and Urban Development and The Bank of New York Mellon, as successor Fiscal Agent, as the same shall be amended and supplemented from time to time.

"Government Obligations" means direct obligations of, or any obligation for which the full and timely payment of principal and interest is guaranteed by, the United States of America, including but not limited to, United States Treasury Certificates of Indebtedness, Notes and Bonds‑State and Local Government Series, or certificates of ownership of the principal of or interest on direct obligations of, or obligations unconditionally guaranteed by, the United States of America, which obligations are held in trust by a commercial bank which is a member of the Federal Reserve System and has capital and surplus (exclusive of undivided profits) in excess of $100,000,000. 
"Guaranteed Loan Funds Account" means the special account of that name created pursuant to Section 4.01 hereof.

“Guarantor” means, with respect to any Obligor Note, a Person who guarantees payment thereof pursuant to a Guaranty.

“Guaranty” means, with respect to any Obligor Note for which the County has required one, an unconditional guaranty of payment, executed by one or more Guarantors in favor of the County.

"HUD" means the United States Department of Housing and Urban Development, acting through its Secretary.

"HUD Contract" means any Contract for Loan Guarantee Assistance under Section 108 of the Housing and Community Development Act of 1974, as amended, 42 U.S.C. § 5308 between the County and HUD with respect to any County Note administered hereunder at the election of the County, including without limitation the  two contracts each dated April __ 2009, comprising the 2009 HUD Contract.

“Indenture” means this Indenture of Trust and Custodial Agreement, as originally executed or as it may be supplemented, modified or amended from time to time by any Supplemental Indenture, unless in the case of one or more Supplemental Indentures, the context requires otherwise.

"Investment Earnings" means all earnings derived from the investment of money held in any Accounts established under this Indenture.

"Loan Agreement" means an agreement or agreements between the County and an Obligor with respect to, among other things, the related Obligor Note and the Security therefor; and “Loan Agreements” means collectively, all of such Loan Agreements.

"Loan Repayment Account" means the special fund so designated and established by Section 4.01 of this Indenture.

"Obligor" means the maker of and payor under any Obligor Note to the County.

"Obligor Note" means a note of an Obligor made or assigned to the Custodian on behalf of the County and assigned hereunder to HUD, evidencing a loan of any County Note proceeds made under the related Loan Agreement; and "Obligor Notes" means, collectively, all or some of the Obligor Notes administered hereunder, as the context may require. References to “Obligor Notes” herein, unless otherwise specified, shall only refer to Obligor Notes related to County Notes which the County has elected to be administered under the terms of this Indenture.

"Outstanding" when used as of any particular time with reference to any County Note administered hereunder, means such County Note except (1) if theretofore canceled by the County or surrendered to the County for cancellation, (2) with respect to which all liability of the County shall have been discharged in accordance with the Fiscal Agency Agreement, and (3) for the transfer or exchange of or in lieu of or in substitution for which another Note shall have been authenticated and delivered by the Fiscal Agent.

"Payment Date" means each date on which interest or principal on any County Note is due and payable.

"Person" means an individual, corporation, firm, association, partnership, trust, or other legal entity or group of entities, including a governmental entity or any agency or political subdivision thereof.

“Secretary” means the Secretary of HUD.

"Security" means the security documents evidencing or granting a security interest in property as security for the Obligor Notes, including without limitation, the Loan Agreements, the Obligor Notes, the Deeds of Trust and any other documents included in the definition of "Security Documents" in the HUD Contract.

"State" means the State of Washington.

"Supplemental Indenture" means any indenture hereafter duly authorized and entered into between the County and the Custodian, supplementing, modifying or amending this Indenture; but only if and to the extent that such Supplemental Indenture is specifically authorized hereunder.

"Trust Estate" means the trust estate pledged and assigned by the County and described in the Granting Clauses of this Indenture; provided that, the Trust Estate shall not include the Security so long as it is held by the Custodian as custodian on behalf of HUD; and provided further that, at such time as a portion of the County Note is paid in full in accordance with the Fiscal Agency Agreement but amounts are owed to the County under the related Obligor Note, upon release of the Security for such Obligor Note by HUD, such Security shall become a part of the Trust Estate to secure payment of such Obligor Note.

“2009 HUD Contract” means, collectively, the two Contracts for Loan Guarantee Assistance dated April __ 2009, under Section 108 of the Housing and Community Development Act of 1974, as amended, 42 U.S.C. § 5308 between the County and HUD with respect to the 2009 County Note pursuant to the Loan Guarantee Commitment dated as of _____________, 2009.
SECTION 1.02.  Interpretation.
(a) 
Unless the context otherwise indicates, words expressed in the singular shall include the plural and vice versa and the use of the neuter, masculine, or feminine gender is for convenience only and shall be deemed to mean and include the neuter, masculine or feminine gender, as appropriate.

(b)
Headings of articles and sections herein and the table of contents hereof are solely for convenience of reference, do not constitute a part hereof and shall not affect the meaning, construction or effect hereof.

(c)
All references herein to "Articles, " "Sections" and other subdivisions are to the corresponding Articles, Sections or subdivisions of this Indenture; the words "herein," "hereof," "hereby," "hereunder" and other words of similar import refer to this Indenture as a whole and not to any particular Article, Section or subdivision hereof.

(d)
This Indenture means this instrument as originally adopted and as it may be supplemented, modified or amended from time to time by any Supplemental Indenture, unless in the case of one or more Supplemental Indentures the context requires otherwise.

(e)
The 2009 HUD Contract and the Fiscal Agency Agreement, copies of which have been received by the Custodian, are hereby incorporated herein by reference. Upon delivery to the Custodian of a copy of any HUD Contract elected by the County to be administered hereunder, such HUD Contract shall be incorporated herein by this reference.  The terms of the Fiscal Agency Agreement delivered hereunder in connection with the 2009 HUD Contract shall apply to any future HUD Contract delivered hereunder unless and until an amended or supplemented Fiscal Agency Agreement is delivered to the Custodian by the County.  In the event of any conflict, contradiction or inconsistency between the terms of this Indenture  and any HUD Contract, or between the terms of the Fiscal Agency Agreement and this Indenture, the terms of such HUD Contract, or the Fiscal Agency Agreement, as the case may be shall prevail over this Indenture unless waived in writing by HUD; provided, that neither any HUD Contract nor any Fiscal Agency Agreement shall be construed to enlarge the duties, obligations or liabilities of the Custodian without the prior written consent of the Custodian.

(f)
In accordance with any  HUD Contract, the County and the Custodian will enter into one Letter Agreement for Section 108 Loan Guarantee Program Account, and one Letter Agreement for Section 108 Loan Guarantee Program Custodial Investment Account, in the forms attached hereto as Exhibit A and B, respectively (or any successor form of Letter Agreements under any HUD Contract) (collectively, the “Letter Agreements”) with respect to each such  HUD Contract, including without limitation the 2009 HUD Contract irrespective of the fact that the 2009 HUD Contract is comprised of two Contracts for Loan Guarantee Assistance.  This Indenture is intended to amplify the provisions of the Letter Agreements and insofar as possible, the Letter Agreements and this Indenture should be read and interpreted together as a single document.  Similar Letter Agreements shall be entered into with respect to any future HUD Contract administered hereunder as may be required by such HUD Contract.
SECTION 1.03.  Indenture and County Note Constitute a Contract: Pledge. In consideration of the guarantee of any County Note by HUD and to the extent provided herein: (a) this Indenture shall be deemed to be and shall constitute a contract between the County and the Custodian and for the benefit of HUD; (b) the pledge and assignment made herein and duties, covenants, obligations and agreements set forth herein to be observed and performed by or on behalf of the County shall be for the benefit, protection and security of HUD; (c) the County, as security for the payment of the principal of, and the interest on, any County Note and as security for the observance and performance of any other duty, covenant, obligation or agreement of the County under any County Note all in accordance with the provisions thereof and hereof, does hereby grant, bargain, sell, convey, pledge, assign and confirm to the Custodian the Trust Estate, (d) the pledge made hereby is valid and binding from the time when the pledge is made and the Trust Estate shall immediately be subject to the lien of such pledge without any physical delivery thereof or further act, and the lien of such pledge shall be valid and binding as against all parties having claims of any kind in tort, contract or otherwise against the County irrespective of whether such parties have notice thereof; and (e) each County Note shall be a special obligation of the County payable from and secured exclusively by a pledge of the Trust Estate as provided herein and amounts specifically pledged to HUD under the HUD Contract. 
ARTICLE II

THE COUNTY NOTE

SECTION 2.01. Delivery of County Note and Assignment of Security.

(a)
 Pursuant to the HUD Contract and contemporaneously with the execution of this Indenture, the County will execute and deliver the 2009 County Note to the Custodian.  The County shall thereafter execute and deliver to the Custodian any County Note elected to be administered hereunder.  On or prior to the Closing Date with respect to any Obligor Note related to a County Note, the Custodian, on behalf of the County, will receive the funds provided for in the HUD Contract required to fund such Obligor Note and the following documents with respect to each such County Note:


(i) 
an executed copy of the HUD Contract(s);



(ii)
an executed copy of the Fiscal Agency Agreement,



(iii)
a copy of the executed related Obligor Note, endorsed in blank and without recourse by the County;



(iv)
an original, counterpart of the related Loan Agreement, together with an assignment thereof by the County in favor of HUD,



(v)
the related original recorded Deed of Trust(s), together with an unrecorded assignment of the beneficiary's interest therein by the County to the Secretary; provided, that any such Deed of Trust may be deemed by the County to be additional Security to be delivered after the relevant Closing Date subject to the provisions of Section 2.1(a)(vi), if otherwise permitted by HUD, and



(vi)      any additional Security for the related Obligor Note; provided, that any additional Security which the related HUD Contract allows or requires to be delivered to the County subsequent to the Closing Date for any particular Obligor loan, or to which subsequent delivery HUD has otherwise agreed to the satisfaction of the County, shall be delivered to the Custodian within ten (10) days of the delivery of such Security to the County by or on behalf of the Obligor; and provided further, that the Custodian’s duty under this subsection shall be limited to those duties described in Section 2.01(c) hereof and the Custodian otherwise shall have no duty or responsibility to monitor or otherwise inquire into the Obligor’s or the County’s compliance with this subsection (vi). 

(b)
The proceeds, including accrued interest, if any, of a County Note shall be applied simultaneously with the delivery of the related Obligor Note as follows:



(i)
There shall be deposited in the subaccount in the Loan Repayment Account related to such County Note, the amount, if any, equal to the sum of the interest accrued and to accrue on the County Note to the Closing Date for such Obligor Note;



(ii)
The remaining balance of the proceeds of the County Note shall be deposited in the subaccount in the Guaranteed Loan Funds Account related to such County Note, and disbursed to pay costs of the related project in accordance with the related Loan Agreement.


(c)
The County hereby authorizes and instructs the Custodian on its behalf to issue to HUD a receipt for any Security in a form approved by HUD and to hold the Security as custodian on behalf of HUD outside of the Trust Estate in accordance with Article III hereof.


SECTION 2.02 Terms of County Note.


(a)
Payments of each County Note shall be made by the Custodian in accordance with its terms and the provisions of the Fiscal Agency Agreement exclusively from funds available therefor in the Loan Repayment Account; provided that payments with respect to any County Note shall be made only from the subaccount, if any, of the Loan Repayment Account related to such County Note.  The Custodian may determine that the County Note has been paid in full only upon receipt of written notice from the Fiscal Agent or HUD to that effect.


(b)
In accordance with each HUD Contract, the Custodian shall remit to the Fiscal Agent, the interest and principal due in immediately available funds.  The Custodian shall not be obligated to make any payment of principal or interest on any County Note except from moneys in the funds held hereunder or received from or on behalf of the County derived from payments made on the related Obligor Note, and shall not be obligated to advance any of its own funds in furtherance of any activities or duties hereunder.

ARTICLE III

CUSTODY OF SECURITY

SECTION 3.01. Custodian of Security.

(a)
The Custodian shall act on behalf of HUD as custodian of the Security.  The Custodian shall segregate and maintain continuous custody and control of all documents comprising the Security deposited with it on behalf of HUD, in secure and fire resistant facilities, in accordance with customary standards for such storage; provided, that upon full and final payment of a County Note in accordance with the related HUD Contract and the Fiscal Agency Agreement, the Custodian shall release that portion of the Security allocable to such County Note in accordance with the terms of the County Note and the related Loan Documents.

(b)
At any reasonable time, the Custodian shall make available for examination and audit by representatives of the County, HUD and/or any Obligor (but as to such Obligor, only as to Security relating to its Obligor Note), all documents comprising the Security in the custody of the Custodian.

(c)
Upon notice to the Custodian by HUD that a default has occurred under the HUD Contract, the Custodian shall comply with such requirements as HUD shall make with respect to delivery of the Security, including, but not limited to, the delivery to HUD or its designees of all documents comprising the Security in the Custodian's custody.  If, following such a default under the HUD Contract, HUD elects to assume or transfer the duties and obligations of the County and elects to continue the custodial relationship with the Custodian hereunder, the Custodian agrees to continue its custodial obligations herein for HUD for a reasonable time on the same terms and conditions as set forth herein; provided, that in no event shall HUD be obligated to pay compensation or fees for the holding or release of any document during such reasonable period. If, however, HUD elects to terminate this custodial relationship, the Custodian shall comply with the provisions of this election by HUD.

(d)
Upon notice by the County to the Custodian, as custodian of the Security, that a default has occurred under any Obligor Note, and upon the written approval of HUD and receipt of reasonable indemnity against anticipated expenses and liability to its satisfaction (including but not limited to liability under applicable environmental laws) (which indemnity, at the option of the Custodian, is a condition precedent to its duties hereunder) the Custodian shall, in its own name and as the trustee of an express trust, take any or all of the actions specified in Section 6.02 hereof.  The net proceeds derived from any such actions of the Custodian after payment of the fees and expenses of the Custodian (including without limitation reasonable attorneys' fees) shall be deposited hereunder in the subaccount of the Loan Repayment Account related to such defaulted Obligor Note, for the benefit of HUD and as security for the portion of the County Note allocable to such Obligor Note, and shall become a part of the Trust Estate.

(e)
At such time as a County Note is paid in full in accordance with Section 2.02(a), the Custodian shall no longer act as custodian on behalf of HUD as to such County Note, and the Security held as security therefor shall become part of the Trust Estate without further act by the County or any Obligor for the benefit of the County, to be disposed of in accordance with this Indenture.

(f)
Notwithstanding anything herein to the contrary, and so long as any such Security is held for the benefit of HUD, the Custodian shall not dispose of or take any action with respect to the Security without the written consent of HUD, except as may be necessary to maintain custody of such Security as custodian and trustee for HUD.

ARTICLE IV

FUNDING AN OBLIGOR LOAN; PAYMENT OF PRINCIPAL

OF AND INTEREST ON THE COUNTY NOTE


SECTION 4.01. Creation of Accounts.  The following accounts and subaccounts (to the extent such subaccounts are required hereunder) are hereby and shall be created and established with the Custodian as to the County Notes, to be held in trust and maintained separate and apart from all other funds and accounts of the Custodian:

(a)
A Guaranteed Loan Funds Account, including therein a subaccount for each County Note;

(b)
A Loan Repayment Account, including therein a subaccount for each County Note;


(c)
A Guaranteed Loan Funds Investment Account, including therein a subaccount for each County Note; and

(d)
A Loan Repayment Investment Account, including therein a subaccount for each County Note.

Each of the accounts and subaccounts created by this Indenture is hereby pledged to, and charged with, the payment of the principal and interest on the County Note as the same shall become due;  provided, that each such subaccount shall be held only as security for the related County Note and shall not be available for the payment of any other County Note.

The Custodian may, in its discretion, establish such additional accounts and subaccounts within any of the accounts, as the Custodian may deem necessary or useful for the purpose of identifying more precisely the sources of payments into and disbursements from that account, or for the purpose of complying with the requirements of the HUD Contract, but the establishment of any such account or subaccount shall not alter or modify any of the requirements of any County Note with respect to a deposit or use of money in the accounts, or result in commingling of funds not permitted hereunder.

SECTION 4.02. Guaranteed Loan Funds Account.  The proceeds of each County Note (less accrued interest, if any) shall be deposited in the Guaranteed Loan Funds Account and credited to the related subaccount, and shall be used to fund the related Obligor Note.  The amounts in each subaccount of the Guaranteed Loan Funds Account, until applied as hereinafter provided, shall be held as security for payment of a related County Note; and no amount in any other subaccount of the Guaranteed Loan Funds Account shall constitute or be held as security for such County Note.  The Custodian shall make payment from each subaccount of the Guaranteed Loan Funds Account of the entire amount or of such lesser amount deposited therein if periodic draws are permitted by the County, in accordance with written instructions delivered to the Custodian by the County from time to time, signed by its Authorized Representative, in the form attached hereto as Exhibit C and incorporated by reference herein; provided, that the Custodian may rely solely on such Exhibit C in advancing funds to or on behalf of any Obligor hereunder and shall have no duty or liability with respect to any requisition or other documents delivered by any Obligor to the County in connection with such Exhibit C.

SECTION 4.03. Establishment of Guaranteed Loan Funds Investment Account.  The Custodian shall transfer from each subaccount of the Guaranteed Loan Funds Account to the related subaccounts of the Guaranteed Loan Funds Investment Account, any proceeds of the County Note and any Investment Earnings thereon that are required to be invested in Government Obligations pursuant to the HUD Contract, and shall hold and invest any funds in such subaccount in Government Obligations in accordance with Section 4.09 hereof. All funds held in any subaccount of the Guaranteed Loan Funds Investment Account shall be held for credit to the related subaccount of the Guaranteed Loan Funds Account.

SECTION 4.04. Loan Repayment Account.


(a)
The Custodian shall deposit the following sums into the related subaccount of the Loan Repayment Account:

 

(i)
On the Closing Date with respect to any Obligor Note, all amounts derived from accrued interest required to be deposited therein pursuant to Section 2.01(b)(i) of this Indenture, if any;



(ii)
As received, all Investment Earnings on the amounts credited to such subaccount in the Loan Repayment Account;



(iii)
All moneys received from the related Obligor under the related Obligor Note; and



(iv) 
Net proceeds received upon any foreclosure under the Security for such Obligor Note and County Note, after payment of the costs and expenses of the foreclosure, including without limitation, any and all of the Custodian's expenses and costs and reasonable attorneys' fees.

Upon receipt of written notice from the Fiscal Agent of the rate and amount of interest to become due and payable on any County Note, the Custodian shall mail notice to the related Obligor, with a copy to the County, of the corresponding amount owed by such Obligor under such Obligor Note, together with notice of the time or times by which such amount or amounts is due to the Custodian in accordance with the related Loan Agreement and/or such Obligor Note.


(b)
The County hereby authorizes and directs the Custodian to withdraw money from each subaccount of the Loan Repayment Account in accordance with the HUD Contract no later than the seventh Business Day prior to each Payment Date in amounts sufficient to pay the principal of and interest on the County Note for which such subaccount was established as the same shall become due and payable on such Payment Date.  Moneys in each subaccount shall be used solely for the payment of the principal of and interest on the County Note as to which such subaccount was created as the same shall become due and payable at maturity, upon redemption or acceleration or otherwise, and the lien of HUD on such moneys created by the Granting Clauses hereof shall be first and prior to the lien of any other Person thereon.


(c)
The moneys credited to the subaccount in the Loan Repayment Account for the County Note related to each Obligor Note shall not be commingled, except for investment purposes pursuant to Section 4.09, with any other moneys held by the Custodian under the County Note.  Any amounts in a Loan Repayment Account remaining after County Note is fully paid and after all related amounts due to HUD and all related fees and expenses of the Custodian have been paid, shall be deposited in the related subaccount in the Guaranteed Loan Funds Account subject to the further direction of the County, with the consent of HUD, or, with the consent of HUD, paid to the County.  Obligor has irrevocably assigned all of its right, title and interest in funds deposited in the subaccount of the Loan Repayment Account and Loan Repayment Investment Account related to its Obligor Note, to the Custodian and the County, and shall have no residual interest in any portion of said accounts.


SECTION 4.05 Loan Repayment Investment Account.  The Custodian shall transfer from each subaccount of the Loan Repayment Account to the related subaccount of the Loan Repayment Investment Account, any funds deposited in the Loan Repayment Account that are not promptly paid to the holder of the County Note and any Investment Earnings thereon, which funds are required to be invested in Government Obligations pursuant to the HUD Contract.  The Custodian shall hold and invest any such funds in the Loan Repayment Investment Account in Government Obligations in accordance with Section 4.09 hereof. All funds held in any subaccount of the Loan Repayment Investment Account shall be held for credit to the related subaccount of the Loan Repayment Account.


SECTION 4.06 RESERVED.  


SECTION 4.07. Liens. Except as permitted under a County Note, the County shall not pledge as security for any other obligation, the accounts and moneys held pursuant to such County Note. 

SECTION 4.08. Moneys Held in Trust. All moneys required to be deposited with or paid to the Custodian for deposit into the Accounts established under any provisions hereof, and all moneys withdrawn from said Accounts and subaccounts therein and held by the Custodian shall be held by the Custodian in trust. Such moneys shall, while so held, constitute part of the Trust Estate and be subject to the lien hereof.


SECTION 4.09. Investment of Money. All money held in the subaccounts of the Loan Repayment Investment Account and the Guaranteed Loan Funds Investment Account shall be invested by the Custodian upon written instructions of the County in Government Obligations, ,  having maturities that are consistent with cash requirements for the payment of principal of and interest on the related County Note for which the subaccount was created. In no event shall the maturities of such investments exceed one year.

The County may give the Custodian additional limitations or requirements with respect to any County Note that are consistent with the fiduciary duties of the Custodian as described in and limited by such County Note.  The Custodian shall have no obligation to approve or disapprove of any such direction and shall suffer no liability whatsoever in following such direction.


In the absence of direction from the County, the Custodian shall invest all money on hand in the funds or accounts established hereunder in Government Obligations for the benefit of the County or HUD, subject to the limitations set forth in the first paragraph of this Section 4.09.


The Custodian shall provide timely reports to the County, to the respective Obligors, and as by applicable law required, the Internal Revenue Service and/or other governmental entities, concerning investment earnings. Gains and losses in any account allocable to a particular Obligor shall be reported under such Obligor’s federal tax identification number; provided, that the Custodian may rely without independent investigation or verification on the federal tax identification number provided to it in writing by any Obligor. 

The County, and each Obligor by its execution of any Loan Agreement, acknowledges that to the extent regulations of the Comptroller of the Currency or other applicable regulatory entity grants the County or such Obligor the right to receive brokerage confirmation of security transactions as they occur, the County and each Obligor, as applicable, specifically waives receipt of such confirmations to the extent permitted by law.

ARTICLE V

GENERAL COVENANTS


SECTION 5.01. Nature of Security.  Each County Note is a special obligation of the County payable only from the special funds established therefor under the County Note 


The County shall record, or cause to be recorded, each Deed of Trust securing any Obligor Note in the real property records of King County, Washington, and shall file UCC Financing Statements in Olympia, Washington or such other applicable filing office as necessary to perfect the security interests granted in the Security.  The County hereby acknowledges its duty under Section 15. (f) of the standard form of HUD Contract, as amended from time to time, to perfect and maintain the perfection of any security interests granted to the County by any Obligor.   


The County shall promptly cause to be paid, solely from the sources stated herein, the principal of and interest on the County Note at the place, on the dates and in the manner provided herein and in the County Note according to the true intent and meaning thereof.

The Custodian shall have no duty or responsibility whatsoever for recording or filing any such Deeds of Trust, and shall have no duty or responsibility to file financing statements or continuations of any financing statements except as otherwise expressly provided herein. The Custodian shall notify the County in writing, with a copy to the Obligor, as applicable, of the pending expiration of any such financing statement or continuation thereof no later than 90 days prior to such expiration; provided, that such duty to notify either the County or the Obligor shall extend to only those financing statements or continuations thereof as to which the Custodian has received actual written notice, which written notice shall include a copy of any financing or continuation statements that are the subject of such notice, at its notice address provided under Section 10.05 hereof at least 120 days prior to such expiration.  Upon written request of the County to the Custodian at its notice address at least 60 days prior to any such expiration, the Custodian shall request the County or the Obligor, as applicable, to execute (if such execution is required for any such filing) and the Custodian shall file in a timely manner (but only if received from the County or the Obligor, as applicable, if execution by the County or the Obligor, as applicable, is necessary) any such expiring financing or continuation statements; provided, that the Custodian shall not be responsible for any initial filings of any financing statements, or the absence thereof, or the information contained therein (including the exhibits thereto), the perfection of any such security interests or the accuracy or sufficiency of any description of collateral in such initial filings; and provided further, that unless the Custodian shall have been notified in writing by the County that any such initial filing or description of collateral was or has become defective, the Custodian shall be fully protected in relying on such initial filing in filing any financing or continuation statement(s) pursuant to this Section 5.01.  Any expenses, including legal fees, incurred in preparing and filing any such statements shall be paid by the County as an expense of the Trust Estate hereunder.   

SECTION 5.02. Performance of Covenants of the County, Representations.  The County shall faithfully perform at all times any and all covenants, undertakings, stipulations and provisions contained in any County Note and in all proceedings pertaining thereto.  The County represents that it is duly authorized under the Constitution and laws of the State to issue each County Note administered hereunder, to enter into such County Notes and to pledge and assign to the Custodian the Trust Estate, and that each County Note in the hands of the owner(s) thereof is and will be a valid and binding special limited obligation of the County.


In accordance with RCW 35.21.735, each County Note, and any payments or obligations under the related HUD Contract, and any documents or agreements relating thereto, including, without limitation, this Indenture, shall be a valid claim only against and payable solely from, the accounts held by the Custodian as security therefor and from the security pledged therefor under the related HUD Contract, and shall not be an obligation of the County or the State, and neither the faith and credit nor the taxing power of the County or State or any municipal corporation or subdivision of the State or any agency of any of the foregoing is pledged to the payment of principal, interest or premium, if any, on any County Note or for any amounts due under the related HUD Contract, any Obligor Note or any documents or agreements relating thereto, including, without limitation, this Indenture and the Fiscal Agency Agreement. Nothing herein shall constitute a debt or indebtedness of the County payable from public funds within the meaning of any constitutional or statutory limitation on the incurring of debt. 

The County shall pay or cause to be paid all Administrative Fees and Expenses and the Custodian Fees and hereby instructs the Custodian to send invoices with respect thereto to each Obligor for payment of its applicable share thereof as requested by the County in writing; provided, that in lieu of any such invoice to an Obligor, the Custodian is hereby authorized to withdraw from interest and/or investment earnings on the applicable subaccount of the Loan Repayment Investment Account (or from the Loan Repayment Investment Account in the event such subaccounts are not required hereunder) up to the amount of its annual fee and any other fees and expenses to which it is entitled hereunder with respect to each Obligor, and if such interest and/or investment earnings are insufficient to pay in full the Custodian’s fees and expenses then due and payable with respect to any such Obligor, the Custodian shall send an invoice with respect thereto to the applicable Obligor for payment thereof; provided, that the fees and expenses of the Custodian hereunder due and payable as of the Closing Date with respect to any County Note shall be paid on such Closing Date.  The Custodian shall notify the County in the event such Obligor fails to pay or cause to be paid any invoice in full within ten days of its mailing by first class mail.


SECTION 5.03. Maintenance of Corporate Existence: Compliance With Laws.  The County shall at all times maintain its existence, and it shall comply with all valid acts, rules, regulations, orders and directions of any legislative, executive, administrative or judicial body known to it to be applicable to this Indenture.


SECTION 5.04. Further Instruments. At the expense of the County, the County shall, upon the request of the Custodian, from time to time execute and deliver such further instruments as may be reasonable and as may be required to carry out the purposes of this Indenture.


SECTION 5.05. Lien Release. Within 60 days after the County pays or causes to be paid to the holder of any County Note the principal and interest and redemption price, if any, to become due thereon, at the times and in the manner stipulated therein and in such County Note, the County shall provide and the Custodian and the County shall record such instruments as shall be necessary to release the lien of HUD against the Security held as security therefor.


SECTION 5.06. Disposal of Properties. Neither the County nor the Custodian shall sell, mortgage, lease or otherwise dispose of the properties subject to the Security except as provided in the Security.


SECTION 5.07. Moneys to Be Held in Trust. Except as otherwise provided herein, all moneys required to be deposited with or paid to the Custodian for the account of any subaccount established in accordance with this Indenture shall be held in trust for HUD and shall constitute part of the Trust Estate while held by the Custodian.


SECTION 5.08. Statements.  The Custodian shall provide to HUD and the County by the fifteenth day of each month, a written statement showing the balance of the funds in each subaccount of the Loan Repayment Account, Loan Repayment Investment Account, Guaranteed Loan Funds Account, and Guaranteed Loan Funds Investment Account, and the deposits and withdrawals of all funds in such account during the preceding calendar month and a statement identifying the investments therein.  Contemporaneously, the Custodian shall further provide copies of such written statements relating only to the subaccounts established for any particular Obligor Note, to the related Obligor. 

ARTICLE VI

EVENTS OF DEFAULT AND REMEDIES OF BOND OWNERS


SECTION 6.01. Events of Default.  The following events shall be Events of Default:


(a)
Default by the County in the observance of any of the covenants, agreements or conditions on its part in any County Note contained, if such default shall have continued for a period of 60 days after receipt of written notice thereof, specifying such default and requiring the same to be remedied, shall have been given to the County by the Custodian; provided, that any such default with respect to one County Note shall not in and of itself constitute a default or Event of Default with respect to any other County Note; 


(b)
The failure of the County to pay or cause to be paid any Custodian Fee or Administrative Fees and Expenses which failure continues for at least 30 days following written notice thereof by the Custodian to the County; or


(c)
Written notice to the Custodian from the County of an event of default (however defined) under the Security for any Obligor Note, but only after the Security shall have become part of the Trust Estate.


Upon an Event of Default the Custodian may resign and/or take any action at law or in equity to enforce the provisions of this Indenture in accordance with Section 6.05 hereof.  The Custodian shall notify the County, HUD and the Fiscal Agent of any Event of Default.


SECTION 6.02. Default in Obligor Note. If any default shall occur under an Obligor Note or any Security therefor, then, and in each and every such case during the continuance of any such default of which the Custodian has actual notice, the Custodian shall notify the County, the Obligor in default and HUD, and upon the written direction of (i) the County, with the written consent of HUD so long as the County Note remains outstanding and is not in default, or (ii) HUD, so long as the County Note remains outstanding and is in default, subject to receipt by the Custodian of reasonable indemnity against anticipated expenses and liability to its satisfaction (including but not limited to liability under any applicable environmental laws) (which indemnity, at the option of the Custodian, is a condition precedent to its duties hereunder), the Custodian shall, in its own name and as the trustee of an express trust take any or all of the following actions:


(a)
Proceed against the Guarantor under the related Guaranty, if any;


(b)
By mandamus, or other suit, action or proceeding at law or in equity, enforce all rights of the County and HUD and require the County to carry out any agreements with or for the benefit of HUD and to perform its duties under this Indenture, provided, that any such remedy may be taken only to the extent permitted under the applicable previsions of the Security or this Indenture, as the case may be, and only with respect to the County Note as to which such Event of Default shall have occurred;


(c)
Bring suit upon an Obligor Note;


(d)
Foreclose on the Security for an Obligor Note or exercise any remedies thereunder; or


(e)
By action or suit in equity enjoin any acts or things which may be unlawful or in violation of the rights of HUD or the County.


The Custodian shall not be responsible for the propriety of or be liable for the consequences of following the written direction of HUD or the County (with written consent by HUD so long as a County Note is outstanding and in default).


SECTION 6.03. Application of Revenues and Other Funds After Default. If a default under an Obligor Note shall occur and be continuing, all funds then held or thereafter received by the Custodian under any of the provisions of the related County Note, such Obligor Note, or any Guaranty or the Security in connection with such Obligor Note shall be applied by the Custodian as follows and in the following order:


(a)
To the payment of any expenses necessary in the opinion of the Custodian to protect the interests of HUD and the County and payment of reasonable fees and charges and expenses of the Custodian (including reasonable fees and disbursements of its counsel) incurred in connection with the performance of its powers and duties under the related County Note;


(b)
To the payment of the principal of and interest then due on the County Note issued to fund the loan to the Obligor in default, subject to the provisions of this Indenture, as follows:



(i)
Unless the principal of such County Note shall have become or have been declared due and payable,




First: To the payment of all installments of interest then due in the order of the maturity of such installments and, if the amount available shall not be sufficient to pay in full any installment or installments maturing on the same date, then to the payment thereof ratably, according to the amounts due thereon, to the persons entitled thereto, without any discrimination or preference; and




Second: To the payment of the unpaid principal of the County Note which shall have become due, whether at maturity or by call for redemption, with interest on the overdue principal at the rate borne by the County Note, and, if the amount available shall not be sufficient to pay in full the County Note, together with such interest, then to the payment thereof ratably, according to the amounts of principal due on such date to the Persons entitled thereto, without any discrimination or preference; and


(ii) 
If the principal of the County Note shall have become or have been declared due and payable, to the payment of the principal and interest then due and unpaid upon the County Note, with interest on the overdue principal at the rate borne by the County Note, and, if the amount available shall not be sufficient to pay in full the whole amount so due and unpaid, then to the payment thereof ratably, without preference or priority of principal over interest, or of interest over principal, or of any installment of interest over any other installment of interest, of the County Note, according to the amounts due respectively for principal and interest; and

(c)
All other amounts due to any other Person legally entitled thereto, including the County.


SECTION 6.04
 Default under County Note. Upon the occurrence of an Event of Default with respect to any County Note, the Custodian, as custodian and trustee for HUD, shall promptly notify HUD, the Fiscal Agent and the County of such default and take such action with regard thereto or with regard to any Security held as security therefor as requested or authorized by HUD; provided, that the County shall pay all fees, costs and expenses incurred by the Custodian in connection therewith.


SECTION 6.05.
Custodian to Represent HUD and the County.  The Custodian is hereby irrevocably appointed as Custodian and true and lawful attorney‑in‑fact of the County for the purpose of exercising and prosecuting on its behalf such rights and remedies as may be available to the County under the provisions of the County Notes, the HUD Contracts, this Indenture, any Guaranty, the Security and applicable provisions of any other law. Upon the occurrence and continuance of a default under an Obligor Note or other occasion giving rise to a right in the Custodian to represent the County or HUD, the Custodian, upon the written request of the County (subject to HUD approval so long as the related County Note is outstanding and there exists an Event of Default as to such County Note) or the written request of HUD, so long as there exists and Event of Default as to such County Note, and in each case upon being indemnified against anticipated expenses and liabilities to its reasonable satisfaction therefor (including but not limited to applicable environmental laws) (which indemnity, at the option of the Custodian, is a condition precedent to its duties hereunder), shall, proceed to protect or enforce its rights or the rights of such parties by such appropriate action, suit, mandamus or other proceedings as it shall deem most effectual to protect and enforce any such right, at law or in equity, either for the specific performance of any covenant or agreement contained herein, or in aid of the execution of any power herein granted, or for the enforcement of any other appropriate legal or equitable right or remedy vested in the Custodian or in the County or HUD under this Indenture  or any other law; and upon instituting such proceeding, the Custodian shall be entitled, as a matter of right, to the appointment of a receiver of the Revenues and other assets pledged under this Indenture, pending such proceedings. All rights of action under this Indenture may be prosecuted and enforced by the Custodian without the possession of the related County Note or the production thereof in any proceeding relating thereto, and any such suit, action or proceeding instituted by the Custodian shall be brought in the name of the Custodian for the benefit and protection of the County and HUD, subject to the provisions of this Indenture.


SECTION 6.06.
Termination of Proceedings. In case any proceedings taken by the Custodian on account of any default under any Obligor Note shall have been discontinued or abandoned for any reason or shall have been determined adversely to the Custodian, then in every such case the County, the Custodian and HUD, subject to any determination in such proceedings, shall be restored to their former positions and rights hereunder, severally and respectively, and all rights, remedies, powers and duties of the County, the Custodian and HUD shall continue as though no such proceedings had been taken.


SECTION 6.07.
Remedies Not Exclusive. No remedy herein conferred upon or reserved to the Custodian, the County or to HUD is intended to be exclusive of any other remedy or remedies, and each and every such remedy, to the extent permitted by law, shall be cumulative and in addition to any other remedy given hereunder or now or hereafter existing at law or in equity or otherwise.


SECTION 6.08.
No Waiver of Default. No delay or omission of the Custodian, the County or HUD to exercise any right or power arising upon the occurrence of any default shall impair any such right or power or shall be construed to be a waiver of any such default or an acquiescence therein, and every power and remedy given by a County Note to the Custodian, the County or to HUD may be exercised from time to time and as often as may be deemed expedient.

ARTICLE VII

THE CUSTODIAN


SECTION 7.01.
Acceptance of Trust.  The Custodian accepts and agrees to execute the trusts hereby created, but only upon the additional terms set forth in this Article VII. Notwithstanding the effective date of this Indenture or anything to the contrary in this Indenture, the Custodian shall have no liability or responsibility for any act or event relating to this Indenture or any document related thereto that occurs prior to the date the Custodian formally executes this Indenture and commences acting as Custodian hereunder.

SECTION 7.02.
Custodian May Act Through Agents: Answerable Only for Willful Misconduct or Gross Negligence.  The Custodian may exercise any powers hereunder and perform any duties required of it pursuant to any County Note through attorneys, agents, officers or employees, and shall be entitled to advice of counsel concerning all questions hereunder.  The Custodian shall not be answerable for the exercise of any discretion or power under this Indenture nor for anything whatever in connection with the trust hereunder, except only its own willful misconduct or gross negligence or that of its agents, officers and employees; provided that, notwithstanding anything to the contrary contained herein, the Custodian shall have no responsibility or liability for following or attempting to follow any instructions of the County or HUD hereunder which instructions are given to the Custodian in accordance with the terms of this Indenture, and the Custodian shall be fully protected in following or attempting to follow any such instructions.  The Custodian may consult with counsel and the advice of such counsel or any opinion of counsel shall be full and complete authorization and protection in respect of any action taken or omitted by it hereunder in good faith in accordance with such advice or opinion of counsel.  The Custodian shall not be responsible for any loss or damage resulting from any action or inaction in good faith in reliance upon such opinion or advice.  The permissive right of the Custodian to do things enumerated in this Indenture shall not be construed as a duty. All money received by the Custodian shall, until used or applied as herein provided, be held in trust for the purpose for which it was received. Neither the Custodian nor any paying agent shall be under any liability for interest on any money received by it hereunder.


The Custodian will not be liable for any action taken or neglected to be taken by it in good faith in any exercise of reasonable care and believed by it to be within the discretion of power conferred upon it by this Indenture.

SECTION 7.03.
Compensation and Indemnification.


(a)  The Custodian shall receive from, or on behalf of,  the Obligors, as compensation for its services hereunder, the Custodian Fee for each County Note for so long as each such County Note is Outstanding. In addition, the Custodian shall be entitled to payment and/or reimbursement from or on behalf of the Obligors for reasonable fees for its services rendered hereunder and all costs, advances, counsel fees and other expenses reasonably and necessarily made or incurred by the Custodian (including the reasonable compensation and the expenses and disbursements of its counsel and all Persons not regularly in its employ), in connection with such services hereunder.  Fees and costs directly allocable to an Obligor relating to services provided by the Custodian in connection with the related Obligor Note, Loan Agreement, Security, or portion of the County Note, shall be paid by or on behalf of such Obligor.  Notwithstanding the foregoing, in the event an Obligor shall default in the payment of such fees, costs, advances, counsel fees and other such reasonable expenses incurred by the Custodian, the Custodian shall be entitled to payment and/or reimbursement from the County for reasonable fees for its services rendered hereunder following any Event of Default or default under the Obligor Note; and, whether or not any such Event of Default or default has occurred, disbursements and all costs, advances, counsel fees and other expenses reasonably and necessarily made or incurred by the Custodian (including the reasonable compensation and the expenses and disbursements of its counsel and all persons not regularly in its employ), in connection with such services hereunder.  In the event that it should become necessary that the Custodian perform extraordinary services, it shall be entitled to reasonable extra compensation therefor in the same manner as provided herein, and to reimbursement for reasonable and necessary extraordinary expenses in connection therewith; provided that, subject to the proviso in section 7.02 hereof, if such extraordinary services are due to the gross negligence or willful misconduct of the Custodian, or any paying agent, it shall not be entitled to compensation or reimbursement therefor.

(b) Each Obligor (each, an “Indemnitor”), individually but not jointly and severally, shall indemnify, defend and hold the Custodian and its directors, officers, employees and agents (collectively with the Custodian, the “Indemnitees”) harmless from and against every loss, liability or expense, including without limitation damages, fines, suits, actions, demands, penalties, costs, out-of-pocket or incidental expenses, legal fees and expenses, the allocated costs and expenses of in-house counsel and legal staff and the costs and expenses of defending or preparing to defend against any claim (collectively, “Losses”), directly or indirectly caused by such Indemnitor and that may be imposed on, incurred by, or asserted against, any Indemnitee for or in respect of the Custodian’s (1) execution and delivery of this Indenture, (2) compliance or attempted compliance with or reliance upon any instruction or other direction upon which the Custodian is authorized to rely pursuant to the terms of this Indenture and (3) performance under this Indenture, except in the case of such performance only and with respect to any Indemnitee, to the extent that the Loss resulted from such Indemnitee’s gross negligence or willful misconduct.  In furtherance and not in limitation of the foregoing, in no event shall any liability or obligation of any Indemnitor under this paragraph attach to, or become the liability or obligation of any other Indemnitor.  The provisions of this Section shall survive the termination of this Indenture and the resignation or removal of the Custodian for any reason. The Custodian’s claims against any Indemnitor under this section shall have priority over all other claims against such Indemnitor under this Indenture.

(c)  The obligations of each Obligor under this Section 7.03 shall apply whether or not such obligation is expressed in such Obligor’s Loan Agreement.

SECTION 7.04.
Notice of Default; Right to Investigate.  The Custodian shall, within 30 days after the occurrence of an Event of Default under an Obligor Note, give written notice by first class mail to HUD, the County, the Fiscal Agent and the related Obligor of all Events of Default known to the Custodian unless such Event of Default has been remedied; provided that, except in the case of an Event of Default under Clauses (a) or (b) of Section 6.01, the Custodian may withhold such notice so long as it in good faith determines that such withholding is in the interest of the County and HUD.  The Custodian shall not be deemed to have notice of any default unless it has actual knowledge thereof or has been notified in writing of such default at the Principal Office of the Custodian by the County or HUD.  The Custodian may, however, at any time require of the County, full information as to the performance of any covenant hereunder; and, if information satisfactory to it is not forthcoming, the Custodian may make or cause to be made an investigation into the affairs of the County related to this Indenture. Except as otherwise expressly provided herein, the Custodian shall not be bound to ascertain or inquire as to the performance or observance of any of the terms, conditions, covenants or agreements herein or of any of the documents executed in connection with a County Note or Obligor Note or any of the Security, or as to the existence of a default thereunder.  The Custodian shall not be responsible for the validity, adequacy, effectiveness or priority of any collateral given to or held by it.


SECTION 7.05.
Duties and Responsibilities. Except during the continuance of a default by the County hereunder, the Custodian undertakes to perform such duties and only such duties as are specifically set forth in this Indenture, and no implied covenants or obligations shall be read into this Indenture against the Custodian and in the absence of bad faith on its part, the Custodian may conclusively rely, as to the truth of the statements and the correctness of the opinions expressed therein, upon certificates and opinions furnished to the Custodian and conforming to the requirements of this Indenture. If any such default shall have occurred and be continuing, the Custodian shall exercise such of the rights and remedies vested in it by this Indenture and shall use the same degree of care in their exercise as a prudent Person would exercise or use in the circumstances in the conduct of his or her own affairs; provided, that if in the opinion of the Custodian such action may tend to involve expense or liability (including but not limited to liability under any applicable environmental law) it shall not be obligated to take such action unless it is furnished, as a condition precedent to any duty to act hereunder, with indemnity, and arrangements for payment thereof, satisfactory to it.


The Custodian shall not be liable with respect to any action taken or omitted to be taken by it in good faith in accordance with the direction of the County or HUD, related to the time, method, and place of conducting any proceeding for any remedy available to the Custodian, or exercising any trust or power conferred upon the Custodian, under this Indenture.


The Custodian shall have no responsibility and makes no warranties and representations, either express or implied, with respect to any information, statement or recital herein or in any Security or any County Note or other disclosure material prepared or distributed with respect to any County Note or any Obligor Note.


The Custodian's rights to immunities and protection from liability hereunder and its rights to payment of fees and expenses shall survive its resignation or removal and the final payment or defeasance of the County Notes or the discharge of this Indenture.


The Custodian shall not be required to give any bond or surety in respect of the execution of its trusts and powers hereunder or otherwise in respect of the premises.  The Custodian shall have no liability in respect of any investment advice or investment arrangement rendered to or entered into by any Obligor or for the management of any project financed in connection with any County Note or any portion thereof.  The Custodian makes no warranty or representation, either express or implied, as to the title, value, design, compliance with specifications or with legal requirements, quality, durability, operation, condition, merchantability or fitness for any particular purpose or fitness for the use contemplated by the County of any project financed in connection with any County Note or any portion thereof, or any other representation or warranty with respect to such project or any portion thereof. In no event shall the Custodian be liable for incidental, indirect, special or consequential damages, in connection with or arising out of such project, even if the Custodian has been advised of the likelihood of such loss or damage and regardless of the form of action.


No provision in this Indenture or any other writing hereunder or thereunder shall require the Custodian in its individual capacity to expend or risk funds or otherwise incur any financial liability in the performance of its or the Custodian's rights or powers hereunder.


In accepting the trusts hereby created but excluding its role as custodian of the Security, the Custodian acts solely as Custodian for the benefit of HUD and the County and not its individual capacity, and all Persons, including, without limitation, the County and HUD, having any claim against the Custodian by reason of the transactions contemplated hereby shall look only to the funds and accounts held by the Custodian hereunder for the payment or satisfaction thereof except as otherwise provided herein.


All payments to be made by the Custodian under and pursuant to this Indenture shall be made only to the extent that the Custodian shall have received sufficient income and proceeds in accordance with the terms of this Indenture, and the Custodian shall have no duty to advance its own funds.


Under no circumstances shall the Custodian be liable in its individual capacity for the obligations evidenced by any County Note or any Obligor Note.


Whenever in the administration of its duties under this Indenture, the Custodian shall deem it necessary or desirable that a matter be provided or established prior to taking or suffering any action hereunder, such matter (unless other evidence in respect thereof be herein specifically prescribed), shall be deemed to be conclusively proved and established by the certificate of the Authorized Representative of the County (with the concurrence of HUD to the extent required herein) and such certificate shall be full warranty to the Custodian for any action taken or suffered under the provisions of this Indenture upon the faith thereof, but in its discretion the Custodian may, in lieu thereof, accept other evidence of such matter or may require such additional evidence as to it may seem reasonable.


The recitals, statements and representations by the County contained in this Indenture or in the County Note shall be taken and construed as made by and on the part of the County and not by the Custodian, and the Custodian does not assume, and shall not have, any responsibility or obligation for the correction of any thereof.


Notwithstanding anything to the contrary contained herein or in any of the Security, the Custodian shall have no duty or obligation to any Obligor or any holder of a County Note in either its fiduciary or individual capacity and shall not be answerable hereunder to the County or HUD for anything other than its own gross negligence or willful misconduct as provided herein.


SECTION 7.06.
Reliance on Requisition, Etc.  The Custodian may act on any requisition, resolution, notice, telegram, request, consent, waiver, certificate, direction, statement, affidavit, voucher, bond, or other paper or document which it in good faith believes to be genuine and to have been passed or signed by the proper Persons or to have been prepared and furnished pursuant to any of the provisions of any County Note; and the Custodian shall be under no duty to make any investigation as to any statement contained in any such instrument, but may accept the same as conclusive evidence of the accuracy of such statement.

The Custodian agrees to accept and act upon instructions or directions pursuant to this Indenture sent by the County by unsecured e‑mail, facsimile transmission or other similar unsecured electronic methods; provided, that the County shall provide to the Custodian an incumbency certificate listing designated persons with the authority to provide such instructions, which incumbency certificate shall be amended whenever a person is to be added or deleted from the listing.  If any person so elects to give the Custodian e‑mail or facsimile instructions (or instructions by a similar electronic method) and the Custodian in its discretion elects to act upon such instructions, the Custodian’s understanding of such instructions shall be deemed controlling.  The Custodian shall not be liable for any losses, costs or expenses arising directly or indirectly from the Custodian’s reliance upon and compliance with such instructions notwithstanding such instructions conflict or are inconsistent with a subsequent written instruction.  The County agrees to assume all risks arising out of the use of such electronic methods to submit instructions and directions to the Custodian, including the risk of the Custodian acting on unauthorized instructions, and the risk of interception and misuse by third parties.


SECTION 7.07.
Construction of Ambiguous Provisions.  The Custodian may construe any ambiguous or inconsistent provisions of any County Note, and any such construction by the Custodian shall be binding upon HUD and the County.


SECTION 7.08.
Resignation of Custodian.  The Custodian may resign and be discharged of the trusts created hereunder by written resignation filed with the County and HUD no fewer than 60 days before the date when it is to take effect. Such resignation shall take effect only upon the appointment of a successor Custodian by the County but with the consent of HUD. If no successor Custodian shall have been appointed within 45 days of giving notice as aforesaid, the resigning Custodian may petition a court of competent jurisdiction for the appointment of a successor Custodian, and which court may thereupon appoint such successor Custodian.  The Custodian may not resign as custodian of the Security without the consent of HUD, which consent shall not be unreasonably withheld.


SECTION 7.09. 
Removal of Custodian.  The County (but only prior to a default by the County hereunder and with the consent of HUD) may on 30 days written notice given to the Custodian, remove the Custodian or any successor thereto, and may appoint a successor thereto, which successor shall be a bank or trust company meeting the requirements set forth herein.


SECTION 7.10.
Appointment of Successor Custodian.  If the Custodian or any successor Custodian resigns or is removed (other than pursuant to Section 7.09 hereof) or dissolved, or if its property or business is taken under the control of any state or federal court or administrative body, a vacancy shall forthwith exist in the office of the Custodian, and the County with the consent of HUD shall appoint a successor. If the County fails to make such appointment within 60 days after the date notice of resignation is filed, HUD may do so.

SECTION 7.11.
Qualification of Successor. A successor Custodian shall be a national bank with trust powers or a bank and trust company or a trust company, in each case having a combined capital, surplus and undivided profits of at least $100,000,000, subject to supervision or examination by federal or state authority, if there be one able and willing to accept the trust on reasonable and customary terms. If such bank or trust company publishes a report of condition at least annually, pursuant to law or to the requirements of any supervising or examining authority above referred to, then for the purpose of this subsection the combined capital and surplus of such bank or trust company shall be deemed to be its combined capital and surplus as set forth in its most recent report of condition so published. In case at any time the Custodian shall cease to be eligible in accordance with the provisions of this section, the Custodian shall resign immediately in the manner and with the effect specified in Section 7.08 hereof.

SECTION 7.12. Instruments of Succession. Any successor Custodian shall execute, acknowledge and deliver to the County and HUD an instrument accepting such appointment hereunder; and thereupon such successor Custodian, without any further act, deed or conveyance, shall become fully vested with all the estates (including the Trust Estate), properties, rights, powers, trusts, duties and obligations of its predecessor in the trust hereunder, with like effect as if originally named Custodian herein.  The Custodian ceasing to act hereunder shall pay over to the successor Custodian all money held by it hereunder; and, upon request of the successor Custodian, the Custodian ceasing to act and the County shall execute and deliver an instrument transferring to the successor Custodian all the estates (including the Trust Estate), properties, rights, powers and trusts hereunder of the Custodian ceasing to act.  The County and HUD shall be provided with a copy of each instrument mentioned herein.

SECTION 7.13.
Merger of Custodian. Any corporation into which any Custodian hereunder may be merged or with which it may be consolidated, or to which it sells all or substantially all of its corporate trust business consisting of HUD-guaranteed loans under Section 108 of the Housing and Community Development Act of 1974, as amended, 42 U.S.C. § 5308, or any successor law thereto, or any corporation resulting from any merger or consolidation to which the Custodian hereunder shall be a party, shall be the successor Custodian under each County Note, without the execution or filing of any paper or any further act on the part of the parties hereto, anything herein to the contrary notwithstanding. Notice of such merger, sale, transfer or consolidation shall be given to the County and HUD. If such corporation fails to be eligible to serve as Custodian under Section 7.11 hereof, then the Custodian must comply with the resignation procedures set forth in Section 7.08 hereof.

SECTION 7.14.
Preservation and Inspection of Documents. All documents maintained by the Custodian under the provisions of this Indenture shall be retained in its possession and shall be subject at all reasonable times to the inspection of the County and HUD and its agents and representatives duly authorized in writing, at reasonable hours and under reasonable conditions.


SECTION 7.15.
Certification of Custodian.  The Custodian certifies that deposits held by it in cash are insured by the Federal Deposit Insurance Corporation.


SECTION 7.16     Force Majeure.  Notwithstanding any other provision of this Indenture, the Custodian shall not be obligated to perform any obligation hereunder and shall not incur any liability for the nonperformance or breach of any obligations hereunder to the extent that the Custodian is delayed in performing, unable to perform or breaches such obligation because of acts of God, war, terrorism, fire, floods, strikes, electrical outages, equipment or transmission failures, or other causes reasonably beyond its control, it being understood that the Custodian shall use commercially reasonable efforts consistent with accepted practices for corporate trustees to maintain performance without delay or resume performance as soon as reasonably practicable under the circumstances

ARTICLE VIII

MODIFICATION OF THIS INDENTURE AND THE SECURITY


SECTION 8.01.
Limitations.  This Indenture and the Security related to any County Note shall not be modified or amended in any respect subsequent to the initial issuance of such County Note, except as provided in and in accordance with and subject to the provisions of this Article VIII.   The Custodian shall not be obligated to enter into or consent to any Supplemental Indenture or any modification, alteration, amendment or supplement to any Security which affects the duties, liabilities and immunities of the Custodian hereunder or the rights of the Custodian under Article VIII hereof.  The Custodian shall have no duty or obligation with respect to any amendment of the Security unless it shall have actual notice thereof and shall have consented in writing to the imposition of any such duty or obligation.


SECTION 8.02.
Supplemental Indentures with Consent of HUD.  The County shall not enter into, and the Custodian shall not consent to, any amendment, change or modification of this Indenture without the written approval or consent of HUD so long as any County Note administered hereunder is outstanding. 

SECTION 8.03.
Effect of Supplemental Indenture. Upon the execution and delivery of any Supplemental Indenture pursuant to the provisions of this Article VIII, this Indenture shall be, and be deemed to be, modified and amended in accordance therewith, and the respective rights, duties and obligations under this Indenture of the County, the Custodian and HUD shall thereafter be determined, exercised and enforced under this Indenture subject in all respects to such modifications and amendments.


SECTION 8.04.
Consent of the County. No Supplemental Indenture shall become effective unless and until the County shall have consented thereto in writing.


SECTION 8.05.
Amendment of Security with Consent of HUD.  The County shall not enter into, and the Custodian shall not consent to, any amendment, change or modification of the Security without the written approval or consent of HUD so long as the County Note for which such Security is held, is Outstanding.

ARTICLE IX

DISCHARGE OF INDENTURE


SECTION 9.01.
Discharge of Indenture. Each County Note shall be paid by the County in accordance with the Fiscal Agency Agreement.  If any County Note has been paid in full in accordance with the Fiscal Agency Agreement and the related Obligor Note also has been paid in full, and the County shall also have paid or cause to be paid all other sums payable hereunder allocable thereto, then and in that case, the County Note and the pledge of the Trust Estate, and all covenants, agreements and other obligations of the County under that County Note shall cease, terminate, become void and be completely discharged and satisfied. In such event, upon the request of the County, the Custodian shall cause an accounting for such period or periods as may be requested by the County to be prepared and filed with the County and shall execute and deliver to the County all such instruments as may be necessary or desirable to evidence such discharge and satisfaction, and the Custodian shall pay over, transfer, assign or deliver all money or securities or other property held by it related to such County Note to the County.

ARTICLE X

MISCELLANEOUS


SECTION 10.01. Successor Is Deemed Included in All References to Predecessor. Whenever in this Indenture either the County or the Custodian is named or referred to, such reference shall be deemed to include the successors or assigns thereof, and all the covenants and agreements in the County Note contained by or on behalf of the County or the Custodian shall bind and inure to the benefit of the respective successors and assigns thereof whether so expressed or not.


SECTION 10.02. Limitation of Rights to Parties and HUD. Nothing in any County Note expressed or implied is intended or shall be construed to give to any Person other than the County, the Custodian, and HUD, any legal or equitable right, remedy or claim under or in respect of such County Note or any covenant, condition or provision therein or herein contained, and all such covenants, conditions and provisions are and shall be held to be for the sole and exclusive benefit of the County, the Custodian and HUD.


SECTION 10.03
Waiver of Notice. Except as otherwise provided herein, whenever in this Indenture the giving of notice by mail or otherwise is required, the giving of such notice may be waived in writing by the Person entitled to receive such notice and in any such case the giving or receipt of such notice shall not be a condition precedent to the validity of any action taken in reliance upon such waiver.


SECTION 10.04.
Severability of Invalid Provisions. If any one or more of the provisions contained in this Indenture shall for any reason be held to be invalid, illegal or unenforceable in any respect, then such provision or provisions shall be deemed severable from the remaining provisions contained in this Indenture and such invalidity, illegality or unenforceability shall not affect any other provision of this Indenture, and this Indenture shall be construed as if such invalid or illegal or unenforceable provision had never been contained herein.  The County hereby declares that it would have entered into this Indenture and each and every other Section, paragraph, sentence, clause or phrase hereof irrespective of the fact that any one or more Sections, paragraphs, sentences, clauses or phrases of this Indenture may be held illegal, invalid or unenforceable.


SECTION 10.05.
Notices. Any notice to or demand upon the following parties shall be given by first class mail, return receipt requested, as set forth below, or to such other addresses as may from time to time be furnished, effective upon the receipt of notice thereof given as provided for in this Section 10.05.
If to the County:
King County, Washington



Business Relations and Economic Development




Section of the Office of Strategic Planning and




Performance Management Division




P.O. Box 94708




Seattle, Washington 98124-4708




Attn:  Director

Copy to:

County Services Section




King County Prosecuting Attorney's Office




Civil Division




W-400 King County Courthouse




516 Third Avenue




Seattle, Washington 98104





Seattle, WA 98104
If to the Custodian:
The Bank of New York Mellon Trust Company, N.A.


Two Union Square



      601 Union Street, Suite 520



      Seattle, Washington  98101


Attn:  Kathleen L. Graves, Assistant Vice President
If to the Fiscal Agent:
The Bank of New York Mellon


2 Hanson Place, 7th Floor

Brooklyn, NY  11217
If to HUD:
United States Department of


Housing and Urban Development


451 Seventh Street S.W.


Washington, D.C. 20410


Attention: Director, Financial Management Division 


Office of the Assistant Secretary 


for Community Planning and Development

If to an Obligor:
At the notice address therefor under the related Loan Agreement


SECTION 10.07. Applicable Provisions of Law. This Indenture shall be governed by and construed in accordance with the laws of the United States of America and in the absence of controlling federal law, in accordance with the laws of the State; provided, that the authority of the County shall be governed by Washington law.


SECTION 10.08. Execution in Several Counterparts. This Indenture may be executed in any number of counterparts and each of such counterparts shall for all purposes be deemed to be an original, and all such counterparts, or as many of them as the County and the Custodian shall preserve undestroyed, shall together constitute but one and the same instrument.


IN WITNESS WHEREOF, KING COUNTY, WASHINGTON has caused this Indenture to be signed in its name by its duly authorized representative, and THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., in acceptance of the trusts created hereunder, has caused this Indenture to be signed in its corporate name by its duly authorized officer all as of the day and year first above written.





KING COUNTY, WASHINGTON





By: __________________________






Name: _____________________





      Title: _____________    

[Approved by:

__________________________

Peggy Pahl
King County Sr. Deputy Prosecuting Attorney]




THE BANK OF NEW YORK MELLON




 TRUST COMPANY, N.A.





By: __________________________





Name:  Kathleen L. Graves





Title:    Assistant Vice President
Subject to conformation to form required under
 HUD Contract, Attachment 1
EXHIBIT A TO INDENTURE OF TRUST AND CUSTODIAL AGREEMENT

ATTACHMENT 1

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

LETTER AGREEMENT FOR

SECTION 108 LOAN GUARANTEE PROGRAM

CUSTODIAL ACCOUNT

Name of Institution (and Branch)

Street

City, State, Zip Code

Date:












[ ]  This account is established for funds received by the Borrower under Note(s) guaranteed by the United States Department of Housing and Urban Development (HUD) under the Section 108 Loan Guarantee Program.  (Guaranteed Loan Funds Account)

[ ]  This account is established for repayment of the Note guaranteed by HUD under the Section 108 Loan Guarantee Program.  (Loan Repayment Account) 

[ ]  This account is established as a debt service reserve under the Section 108 Loan Guarantee Program.  (Debt Service Reserve Account)

You are hereby authorized and requested to establish a custodial account to be specifically designated:

"












Trustee of United States Department of Housing and Urban Development."  All deposits made in such account shall be subject to withdrawal therefrom by the Borrower named below and shall also be subject to withdrawal therefrom by HUD.  No agent of the Borrower shall be authorized to withdraw funds from the account.  You are also authorized to pay HUD at any time, upon its written demand, which need not name a specific amount, the entire amount in such account subject only to notice requirements contained in applicable regulations governing this institution, but in no event to exceed seven business days.


You are further authorized, upon the request of HUD, to refuse to honor any instrument drawn upon or withdrawals from such account by parties other than HUD and to change the name of the aforesaid account to the "United States Department of Housing and Urban Development."  In no instance shall the funds in the custodial account be used to offset funds which may have been advanced to, or on behalf of, the Borrower by the custodian institution.  


This letter is submitted to you in duplicate.  Please execute the duplicate copy of the certification below, acknowledging the existence of such account, so that we may present the copy signed by you to HUD.

Name of Borrower

By:  [Signature]

Title

************************************************************************

The undersigned institution certifies to the United States Department of Housing and Urban Development (HUD) that the account identified is in existence in this institution under Account Number: 



, and agrees with the Borrower named above and HUD to honor demands on such account in the manner provided in the above letter, subject only to notice requirements contained in applicable regulations governing this institution, but in no event to exceed seven business days.  The undersigned institution further agrees, upon the written request of HUD, to refuse to honor any instruments drawn upon or withdrawals from such account by parties other than HUD and to change the name of the aforesaid account to "United States Department of Housing and Urban Development."  In no instance shall the funds in the custodial account be used to offset funds which may have been advanced to, or on behalf of, the Borrower by the custodian institution.  Deposits in this institution are insured by the Federal Deposit Insurance Corporation, the Federal Savings and Loan Insurance Corporation, or the National Credit Union Administration.

Name of Institution

By (Signature and Title)

Date:  













Subject to conformation to form required under

 HUD Contract, Attachment 2

EXHIBIT B TO INDENTURE OF TRUST AND CUSTODIAL AGREEMENT

ATTACHMENT 2

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

LETTER AGREEMENT FOR

SECTION 108 LOAN GUARANTEE PROGRAM

CUSTODIAL INVESTMENT ACCOUNT

Name of Institution (and Branch)

Street

City, State, Zip Code

Date:  












[ ]  This account is established to hold obligations and their assignments, such obligations having been purchased with funds from the Guaranteed Loan Funds Account.   (Guaranteed Loan Funds Investment Account)

[ ]  This account is established to hold obligations and their assignments, such obligations having been purchased with funds from the Loan Repayment Account.  (Loan Repayment Investment Account) 

[ ]  This account is established to hold obligations and their assignments, such obligations having been purchased with funds from the Debt Service Reserve Account.  (Debt Service Reserve Investment Account)

You are hereby authorized and requested to hold obligations and assignments of those obligations in trust for the United States Department of Housing and Urban Development (HUD) in an account specifically designated: 

"












Trustee of United States Department of Housing and Urban Development."  All obligations and assignments shall be subject to release to the Borrower named below and shall also be subject to release to HUD.  No agent of the Borrower shall be authorized to release the obligations or assignments.  You are also authorized to release the obligations and assignments to HUD at any time, upon its written demand, which need not name specific obligations and assignments, all obligations and assignments being held in such account subject only to notice requirements contained in applicable regulations governing this institution, but in no event to exceed seven business days.


You are further authorized, upon the request of HUD, to refuse to honor any request for release of the obligations and assignments from such account by parties other than HUD and to change the name of the aforesaid account to the "United States Department of Housing and Urban Development."  In no instance shall the obligations in this account be used to offset funds which may have been advanced to, or on behalf of, the Borrower by the custodian institution.  


This letter is submitted to you in duplicate.  Please execute the duplicate copy of the certification below, acknowledging the existence of such account, so that we may present the copy signed by you to HUD.

Name of Borrower

By:  [Signature]

Title

************************************************************************

The undersigned institution certifies to the United States Department of Housing and Urban Development (HUD) that the account identified is in existence in this institution under Account Number: 



, and agrees with the Borrower named above and HUD to honor requests for release on such account in the manner provided in the above letter, subject only to notice requirements contained in applicable regulations governing this institution, but in no event to exceed seven business days.  The undersigned institution further agrees, upon the written request of HUD, to refuse to honor any request for release of the obligations and assignments from such account by parties other than HUD and to change the name of the aforesaid account to "United States Department of Housing and Urban Development."  In no instance shall the obligations in the account be used to offset funds which may have been advanced to, or on behalf of, the Borrower by the custodian institution.  Deposits in this institution are insured by the Federal Deposit Insurance Corporation, the Federal Savings and Loan Insurance Corporation, or the National Credit Union Administration.

Name of Institution

By (Signature and Title)

Date: 













DRAFT 5-21-07

Subject to conformation to final Indenture
EXHIBIT C TO INDENTURE OF TRUST AND CUSTODIAL AGREEMENT

(INLCLUDING SCHEDULE 1 ATTACHED, IF APPLICABLE)

__________, 200_

The Bank of New York Mellon Trust Company, N.A.

601 Union Street, Suite 520
Seattle, Washington  98101

ATTN:  Kathy Graves, Assistant Vice President
RE:
Instructions for Payment from Guaranteed Loan Funds

Account/Loan to King County, Washington (acting through Business Relations and Economic Development Section of the Office of Strategic Planning and Performance Management Division (“BRED”))
Dear Kathy:


Pursuant to Paragraphs 4.02 of the Indenture of Trust and Custodial Agreement, dated as of _________, 2009,  between King County, Washington and The Bank of New York Trust Company, N.A., as Custodian, the County, through its undersigned authorized representative of BRED hereby instructs that you act in accordance with the terms of these instructions:


1.  Deliveries into Guaranteed Loan Funds Account. [COMPLETE PARAGRAPH 1. FOR EACH EXPECTED DELIVERY OF FUNDS FROM HUD INTO THE GUARANTEED LOAN FUNDS ACCOUNT.]    On or about ______________, 200_, you will be receiving, via wire transfer the sum of $________ (“Guaranteed Loan Funds”), which amount should be received no later than 4:00 p.m., New York City time.  Upon receipt, such amounts shall be deposited into the Guaranteed Loan Funds Account for County Note No. __________.  We understand that funds received after 4:00 p.m. New York time may not be credited to the Guaranteed Loan Funds Account until the next Business Day and will not in any event be available for withdrawal by the County until the next Business Day after receipt by the Custodian.

2. Payment from Guaranteed Loan Funds. 

(a)   [COMPLETE PARAGRAPH 2.(a) IF ENTIRE FUNDS OR SOME PORTION OF FUNDS RECEIVED FROM HUD PURSUANT TO PARAGRAPH 1. ARE TO BE DELIVERED TO COUNTY IMMEDIATELY UPON RECEIPT FROM HUD.]  You are authorized and directed by the County to make payment of [the entire amount] [an amount equal to $_______]  by wire transfer, to [insert complete wire instructions] on the next Business Day after receipt of the funds described in paragraph 1. above.

(b)  [COMPLETE PARAGRAPH 2.(b) FOR PERIODIC DELIVERY OF FUNDS DEPOSITED IN GUARANTEED LOAN FUNDS ACCOUNT THAT ARE NOT COINCIDENT WITH A DELIVERY OF FUNDS FROM HUD.] [NOTE:  Funds in the specified amount must be on deposit and available in the appropriate Guaranteed Loan Funds Account.  Payment of amounts pursuant to this paragraph that require liquidation of investments will be made within one Business Day of the date proceeds of any such investments are received by the Custodian.]  You are authorized and directed by the County to make payment of the amount of $____________ by wire transfer  to [standing wire instructions per Funds Transfer Agreement, Schedule 1 [insert complete wire instructions].


Please acknowledge your receipt and acceptance of these instructions by executing and dating a copy of this letter.  After execution and dating thereof by you as indicated below, return the original to: ____________________________.

Sincerely,

_____________

Name, Title

WE ACKNOWLEDGE RECEIPT OF THESE INSTRUCTIONS AND AGREE TO ACT IN THIS TRANSACTION IN STRICT ACCORDANCE WITH THE FOREGOING INSTRUCTIONS.

Dated:  _____________, 200_

The Bank of New York Mellon Trust Company, N.A., as Custodian

__________________

Authorized Signatory
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