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SUBJECT
A REPORT outlining the Executive’s implementation plan in response to The Spangenberg Project (TSP) consultant report entitled King County, Washington Public Defender Case-Weighting Study Final Report.  
SUMMARY

The Executive has forwarded an implementation plan in response to the consultant recommendations regarding the county’s public defense payment model and whether the county should move to a case weighting methodology to pay for the public defense services.  The implementation plan outlines immediate, near, and long term steps to improve the public defense system.  The Executive acknowledges that the county’s ability to fully implement the consultant recommendations comes at a time when serious fiscal constraints in the General Fund hamper the ability to implement all the recommendations.  The implementation plan does not appear to have an immediate fiscal impact.  
BACKGROUND

The 2009 Budget Ordinance, Ordinance 16312, included a proviso and designated funds for a consultant study to review the county’s public defense payment model and to “consider whether the county should move to a case weighting methodology in paying for public defense services”.  The proviso required the study to include the following elements:

A.  A review of the current public defense caseload;


B.  A review of caseloads at comparable jurisdictions throughout the country;


C.  A discussion of key differences or similarities between the complexity of caseloads faced by felony attorneys in King County and other jurisdictions throughout the country;


D.  A review of the advantages and disadvantages of a methodology change to a case-weighting methodology for how the county pays for public defense services;


E.  A recommendation as to whether the county would be well-advised to switch to a case-weighting methodology; and


F.  If a change to a case-weighting methodology is recommended, the consultant shall provide a recommended methodology for doing so.

The Case Weighting Steering Committee, a workgroup of criminal justice system stakeholders, was established to work with TSP to fully address current protocols and possible target dates for system changes.  Upon completion of the consultant’s work, the Steering Committee agreed that the consultant’s study met the requirements of the proviso.  
How Does King County Currently Provide Defense Services?

Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  
OPD uses a financial payment model with specifically defined components
 to help develop the annual budget and to generate payment amounts that are included in the defender agency contracts for services.  The formulaic model includes:

· Caseload limits and allocations for attorneys at salary parity with the County’s Prosecuting Attorney’s Office (PAO) 

· Support staff allocation per attorney

· Administrative costs, rent and other overhead  

In addition, the model provides for additional fees for more labor intensive cases like sex charges, homicides, and other extraordinary cases.

The county pays for “caseload” on a workload basis using increments called “case credits” which represent the number of attorneys and other resources, such as investigators that are allocated to each case.  This primary cost driver is controlled by the number of arrests and case filings.  Each agency contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  
The payment model breaks cases into general categories like misdemeanors and felonies.  The awarding of case credits is based on this breakdown by type.  However, each case is different and many of the more complex felony cases may be overburdening felony attorneys.  The agency contractors have argued that caseload has been exacerbated by the removal of the “easiest” cases through the use of the “expedited calendar” that was begun by the PAO and District Court in 2009.  (This decision removed several thousand of the least burdensome cases from the felony caseload, leaving a smaller but more complex caseload.)  

To analyze the best way to address more complex cases, a study was undertaken to determine if “weighting” cases by felony type makes sense for the County.
What is Case Weighting?

A case weighting payment structure assigns “weights” to the total annual caseload of an office to compare to the following year’s anticipated volume of cases.  The unit of measurement used to determine the projected workload and resulting standard for each type of case is attorney-time-per-disposition – similar to private law practice time keeping for “billable time”.  
A case weighting methodology determines this billable time through detailed time records kept by attorneys over a given period of time.  Case weighting studies determine the average amount of time the average attorney takes to complete an average case, within a case-type, from assignment through disposition and any post-disposition work.  

Consultant Conclusions and Recommendations
TSP stressed that King County public defenders provide effective representation and have done so despite changes in filing practices, increasing case complexity, inadequate staff support, and communication problems.  TSP stresses that King County takes pride in its historical commitment to public defense, that defenders strive to provide the highest level of representation, and that King County has been seen as among the finest in the nation for the provision of public defense services.  

Although King County strives for a level of excellence, the consultant ultimately concludes that King County would be better served by changing from its present case credit system to a model based on attorney workload.  TSP concluded that the County’s case credit system is complicated and confusing, needing a simpler model that would be based on attorney effort.  TSP also concluded that public defenders are working an average of 20 percent beyond a typical 40 hour work week.  

The consultant made four major recommendations in the case weighting study:

1. A new model based on this case-weighting study is recommended.

2. Defender agency contracts should be simplified.

3. Challenges to the provision of services in the King County system need to be addressed by:

a. Increasing the number of support staff within OPD and the agencies,

b. Establishing greater transparency and communication,

c. Developing a centralized repository for case management system information,

d. Promote collaboration between the public defense bar, the PAO, the courts, and the corrections facilities.

4. Future changes in the law or further changes in prosecutorial policies may require a reevaluation of workload standards.

The committee was briefed on the Spangenberg CWS Report on June 8, 2010.  The briefing is attached to this report for reference as Attachment 4.
EXECUTIVE RESPONSE TO THE RECOMMENDATIONS
In response to the TSP study recommendations listed above, the Executive has transmitted an implementation plan that outlines immediate, near term, and long term steps to address the report recommendations.  According to the plan, these steps can effect meaningful improvement in the public defense system, while still considering the county’s budget realities and supporting the proposed Countywide Strategic Plan.  
The response notes that:  

“The study comes at a time when the county is grappling with serious financial constraints that, unfortunately, hamper the county’s ability to implement all of the consultant’s recommendations.  Nonetheless, there are several elements of the recommendations that can be implemented with little or no cost.  For example, the report identifies a series of issues related to how the county’s criminal justice system operates and how OPD interacts with the defense contractors.  Finding efficiencies within the criminal justice system and between OPD and the contract agencies has the potential to relieve some of the pressure public defenders report feeling as a result of the 2008 Filing and Dispositions Standards changes that led to the reduction in the number of relatively simple cases in the felony mix.  Those recommendations that carry a fiscal impact will have to be fully explored and evaluated within the context of the county’s fiscal challenge.”

The components of the Executive’s proposed implementation plan are duplicated below by immediate, near, and long term timelines:

Immediate Term Actions
1. Begin analysis of a new payment model.  This action is responsive to Recommendation 1 in the study:  adoption of a new model based on the case-weighting study.  Phase 1 of moving to a new model will be to analyze the costs of a new system based on the consultant’s “Work Units” rather than on the current case credit system, including the costs of transitioning to a new system.  Integral to this effort will be the technical work of determining how the county would need to change both the payment model and the tracking system.  This work has already been started by the Office of Management and Budget (OMB) and OPD.  Given the General Fund deficits that are anticipated in 2011, it is unlikely that the consultant’s findings regarding the current workload of public defense attorneys can be fully funded in the 2011 budget.  The county can, however, undertake the analysis that will allow policymakers to make decisions that may pave the path to changing the model in the future.

2. Formalize monthly meetings with contracting defense agency directors, OPD and other county staff.  This is responsive to Recommendation 3b:  establish greater transparency and communication between the four contract defender agencies and OPD, the County Executive and County Council.  This will include monthly reporting to agencies and interested others by OPD that includes a “dashboard” of indicators to aid in OPD and agency contract and budget management and tracking of criminal justice system issues, especially those impacting workload of public defense attorneys.  These meetings will occur in addition to current quarterly brown bag trainings for assigned counsel and other day-long trainings.  

3. Establish a schedule of regular meetings between the Office of the Executive, OPD, the defense agency contractors and, when appropriate, the Office of Management and Budget (OMB) to provide briefings of system and budget issues relevant to public defense services in King County.  This is responsive to the study’s finding (page 73, fn 69) that “[r]espondents from various courts and areas of expertise agreed that the position of OPD within the criminal justice system is structurally difficult.  OPD is not managed by a separately elected official and answers to the Department of Community and Human Services rather than directly to the County Executive, as does the PAO.  This [management structure] puts OPD at a disadvantage relative to the PAO.  Because it is not separately elected, the role of OPD within the system in terms of budget and political persuasion, as well as a forceful advocate for defense concerns is more limited.”  The first of these meetings was held in June; the next meeting is scheduled in July.

4. Restart quarterly meetings between OPD and the Department of Adult and Juvenile Detention (DAJD), and with public defender agencies as needed on specific issues.  This is responsive to Recommendation 3d:  promote collaboration between the public defense bar, the PAO, the courts and the corrections facilities.  It is also responsive to an issue raised in the study regarding issues impacting public defenders related to jail operations.  The consultant found that although delays for public defenders waiting to meet with their clients appear to be lessening at the county’s corrections facility in Seattle, several issues remain that may impede the work of public defenders.  

In the months since the original interviews that led to the consultant’s conclusion, OPD has re-started quarterly meetings with DAJD to continue to work through these concerns.  These meetings have already resulted in better identification of the problems and possible workable solutions. These quarterly meetings will continue.  OPD will also convene ad hoc workgroups with DAJD and public defense agencies as needed on specific issues

5. Evaluate and discuss the expert approval system.  This is responsive to the study’s finding (page 71) that “many people from all quarters expressed frustration with the system of expert requests.”  OPD will establish a work group of interested attorney supervisors, assigned counsel, and the court representatives to review the study’s conclusions and recommendations in this area.  The work group will also evaluate current King County protocols and courtroom practices on experts, and then develop recommendations for beneficial system changes.  
Near-Term Actions
(According to the Executive, these actions would begin by the end of 2010.)
1. OPD will convene a series of meetings with contracting defense agencies to review and discuss possible changes in contract language.  This is responsive to Recommendation 2:  simplify the defender agency contracts.  The consultant asserts that implementation of Recommendation 1, adopting a new model, would result in more simplified contracts.  They go on to note, however, that in any event contracts must be clearly understood by agency management, staff and attorneys.  Defender agencies have also identified some policy issues with the current contract that warrant further discussion.  OPD and the Executive’s Office have met with the agencies to begin that discussion. OPD will establish a work group of agency representatives and to determine current contract replacement language aimed at contract simplification and clarification, as well as plan for training on contract terms for attorneys and staff, as appropriate.  

2. Reevaluate the public defense contract cycle.  This is also responsive to Recommendation 2:  simplify the defender agency contracts.  The current contract cycle is not aligned with the county’s budget cycle.  Executive staff will bring together Council staff, OPD, and agency representatives to discuss the impacts and challenges of the off-cycle contract schedule.
2011 Actions

1. OMB and OPD will analyze the costs of various increases to the support staff assumption in the public defense payment model.  This is responsive to Recommendation 3a:  increase the number of support staff within each agency and OPD.  The study (page 80) finds, “Adequate support staff (investigators, social workers, paralegals, clerical staff, etc.) helps ease the burden on public defenders and improves the overall quality of representation. The number of support staff necessary to run each office should be reassessed. Support staff assistance on tasks that could alleviate the workload of attorneys should be realized (i.e. monitoring the new work unit system, handling increased scanning needs, expert requests, etc.).” 

OPD and OMB will meet with defender agencies to discuss staffing model options.  The results will need to be evaluated within the county’s budget context.

2. Seek resources to develop a business case for a case management system.  This is responsive to Recommendation 3c:  develop a centralized repository for case management system information from the agencies and OPD, while also taking advantage of information provided by the courts’ systems.  

Currently, each agency uses its own case management system, with different table structures, codes, and reporting features.  OPD has its own case management system for indigence screening and case assignment.  These contrasting systems cause delays in information distribution and accuracy.  If funding can be identified, Executive staff will establish a work group with OPD, OMB, agencies and the courts to develop specifications for a new system that addresses client confidentiality, cost and performance accountability requirements and a possible new electronic Work Unit case and data management system.  OMB will work to identify resources for business case development.  

3. The County Executive’s Law and Justice Policy Advisor will facilitate system-wide discussions, organize and outline collaboration in initiatives undertaken, and measure the effectiveness of changes initiated.  This is responsive to Recommendation 3d:  promote collaboration between the public defense bar, the PAO, the courts, and the corrections facilities.  The study (page 81) finds, “By creating a better understanding of the workload and needs of each of these groups, issues surrounding scheduling, case processing, and methods of practice could potentially be alleviated. Although the level of collegiality in King County is better than in many other jurisdictions, communication and collaboration could improve the relationships between the parties and contribute to the quality of the criminal justice system.”
REASONABLENESS
The implementation plan is a reasonable first step for the county to respond to the CWS, particularly at a time when the General Fund fiscal constraints necessitate a measured approach.  
ATTACHMENTS

1. Transmittal letter, dated June 30, 2010

2. Case Weighting Study
3. Case Weighting Study Implementation Plan
4. 2010-B0106 staff report on the Spangenberg CWS Report
� In July 2005, the Council adopted Motion 12160 that refined a financial payment model and specifically defined the components contained within the model.  This payment model went into effect in 2006 and is required to be reviewed every three years.  The first update occurred in 2009 and was approved by the Council in Motion 13004.  
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