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I. Discussion of the Proviso
King County Superior Court (SC) and the Department of Judicial Administration (DJA) were assigned a proviso in the 2012 budget ordinance, Ordinance 16984, Section 34, P1, and Section 31, P1, the text of which follows:
“Of this appropriation, $250,000 shall not be expended or encumbered until the executive transmits and the council adopts legislation that references the proviso’s ordinance, section and number and states that the executive has responded to the proviso.  This proviso requires a comprehensive review by the superior court and the department of judicial administration of their fees and policies regarding fee reduction or waiver based upon the ability to pay.  The review shall be conducted with advice from the prosecuting attorney’s office and must include, but is not limited to, a review of the King County Code, the Revised Code of Washington and local superior court rules, and shall focus on ways to simplify and clarify the process for the reduction or waiver of court fees.  The executive must transmit legislation to reflect any recommended changes to the King County Code that the superior court and the department of judicial administration have determined would be needed to update the King County Code to reflect fee policies.”

Superior Court and DJA formed an Ad Hoc Fees Proviso Committee, chaired by Presiding Judge Richard McDermott, to complete the work required by the Proviso.  The Committee completed a comprehensive review of the Superior Court and DJA fees, and of the policies regarding fee reduction/waiver, and the result of that work is described in this report.  
The Court and DJA have found the proviso work to be a very valuable and timely exercise, particularly as it relates to review of the King County Code for fee-related updates.  As described later in this report, there are many updates necessary to code language, and this proviso provided the invitation and opportunity to complete this work.  In addition, a new state court rule was adopted by the Washington Supreme Court relating to fee waivers, so the work assigned by the proviso very much complemented the work necessary to implement the new rule and forms mandated by the rule.  The Court and DJA used this opportunity to overhaul and update our web-based and in-person information to Clerk and Court customers related to fee waivers.
II. Review of the Fees in King County Code and the Revised Code Of Washington
Most fees charged by the Department of Judicial Administration, otherwise known as the County Clerk, or Clerk of the Superior Court,  are authorized in the Revised Code of Washington (RCW).  However, there are several authorized in King County code.  Fees that are in RCW are state-wide and authorized for all County Clerks.  Fees in the King County Code (KCC) are local and specific to only King County.   Some Superior Court fees are authorized in the KCC and others are in RCW.  There are several places in RCW where a fee is authorized as a dollar range, with delegation to the local legislative authority to implement the specific local fee amount in ordinance.  There are also places in the RCW where a fee is permitted, but required to be implemented by action of local legislative authority.  The Committee reviewed both KCC and the RCWs related to fees charged by Superior Court or DJA.
A. King County Code
Several King County Code chapters relate to the fees charged in Superior Court and DJA.  Chapters 4.70, 4.71, 4.72, 4.73, 4.76, 4.78, 4.79 and 4.83 were reviewed by the Committee.  Three chapters and approximately eight sections are proposed for elimination, and many other edits to existing language are necessary.  The chapters and sections proposed for elimination are primarily duplicative of RCW-based fees.  Historically, King County has initiated some fees at the local level and the fees are subsequently adopted on a statewide basis, eliminating the need for the KCC authority.  It is apparent that over the years, these code provisions became obsolete but were not removed from code.  

Several other sections in code contain outdated language that is no longer necessary or erroneous language that suggests DJA collects the fee, when in fact it is a fee of Superior Court.  There are some Superior Court fees codified within DJA fee chapters and vice versa.  
Fees Proviso Committee staff met with Anne Noris, Clerk of the King County Council, and Bruce Ritzen, Code Reviser in the Office of the Clerk of the Council, to discuss the proposed updates.  Ms. Noris and Mr. Ritzen were very helpful and generous in advice and support of this work.  Ms. Noris described that the effort of the Ad Hoc committee matches well with an in-house effort already underway in the Clerk of the Council’s Office to update old and out of date code language and codification practices.  The resulting proposed ordinance reflects collaboration with the office of the Clerk of the Council.  Attached is a cross-walk description of the proposed code changes that intends to help the reader decipher among actual deletions of code, reorganization of code paragraphs, and updated language proposals.  (Appendix A)
B. Revised Code of Washington

The Committee also reviewed the Revised Code of Washington fees for the Court and DJA.  Chapter 36.18 is the Fees of County Officers, and Sections 36.18.012 to .025 are fees of the County Clerk.  In addition, Sections 36.18.050, .060 and .080 through .190 relate to the collection and waiver of these state-authorized fees.  In King County, the County Clerk or Superior Court Clerk is the Director of the Department of Judicial Administration, pursuant to the King County Charter.  From this review, the Committee has no current proposals to modify existing state laws regarding fees. 
III. Review of the Policies Regarding Fee Reduction and Waiver
A. History and Statistics on Fee Waivers
Historically, RCW 36.18.022 has been the governing authority related to fee waivers for fees of the County Clerk.  This section of statute reads: “The court may waive the filing fees provided for under 
RCW 36.18.016(2)(b)
 and 36.18.020(2)(a)
 and (b)
 upon affidavit by a party that the party is unable to pay the fee due to financial hardship.”  From this language, DJA and the Court have had a long standing process in place and a set of forms and instructions for parties to use to request that the court grant Informa Pauperis
 status, and waive the filing fee, or case initiating fee, of the filing party in civil matters.  This court and other courts throughout the state have relied on RCW 10.101.010 that sets in statute a poverty standard of 125% of the federal poverty level, for criminal defendants obtaining public defense representation, and utilized that same standard for the civil (non-criminal) filing fee waiver standard of “financial hardship.”  Upon review of the history of the practice, the table in Appendix B of this report shows the last two years of practice related to filing fee waivers.  The statistics indicate that filing fee waivers happen at about a 17% rate in the relevant domestic case types.
In order to compare the 17% rate mentioned above with a relevant universe, we sought information on what portion of the King County population matches the 125% of federal poverty level.  According to data provided by the King County demographer
, approximately 228,700 persons or 12.5% of the King County population had incomes below 125% of the poverty level.  Approximately, 38,500 families or 9.6% of King County families had incomes below 130% of the poverty level in the previous 12 months.   

Though the percentage of waivers and the King County population as a whole are not an apples to apples comparison, the numbers provide a general indication that the court is waiving the filing fee at a rate that is consistent with  the overall King County population. 
B. Governing Rules and Statutes
1.   RCWs:  Historically, as mentioned earlier, RCW 36.18.022 has been the governing authority related to fee waivers for fees of the County Clerk.  This section of statute reads: “The court may waive the filing fees provided for under RCW 36.18.016(2)(b) and 36.18.020(2)(a) and (b) upon affidavit by a party that the party is unable to pay the fee due to financial hardship.”  This section of statute resides in the chapter of Fees of County Officers, and it is the sole reference to fee waiving ability in the chapter.  It specifically gives the waiver ability to “the court.”  There is also case law which mandates that the court review the merits of a proposed civil case, in addition to poverty standards, before granting a fee waiver.  In any case where a party does not have a constitutional or statutory right to waiver of filing fees, the party must demonstrate in the motion or supporting affidavit or it must appear from the complaint or petition that the action has probable merit.  
It should also be mentioned that there are many case types where state statutes dictate that there are no filing fees.  These include Petitions for Domestic Violence Protection Orders, Guardianship cases where the estate is under $3,000, Paternity actions, and Dependency and Termination of Parental Rights actions.  Petitions for Antiharassment Protection orders are governed by federal law, which allows for fee waiver if there is an allegation of stalking in the petition.  Eighty Eight percent of Antiharassment petitioners have fee waivers in King County Superior Court in the last 2 years.
There are also statutes related to fees for the use of interpreters in court.  Pursuant to RCW 2.43.040(3), fees are not charged for interpreters for parties who are required by a governmental body to appear (e.g. criminal defendants, witnesses in criminal matters, parents of minors).  Superior Court’s Office of Interpreter Services (OIS) provides interpreters at no charge to such parties.
In civil proceedings, per RCW 2.43.040, the cost of an interpreter is to be borne by the non-English-speaking person, unless that person is indigent according to the adopted standards of that body.  This court has adopted the 125% of federal poverty standard, as the standard of indigency.  Please note:  The Ad Hoc Committee on the fee proviso was informed that this court and all other trial courts across the country have been sent a letter by federal prosecutors interpreting federal law on the responsibility for payment of interpreter services, thus alerting Washington courts of a potential conflict between federal law and the long-standing state statute mentioned above.  Washington State courts are reviewing the issue of this potential state/federal conflict and locally the King County Superior Court’s Interpreter Committee has the policy lead on behalf of the court as this issue is being addressed.  

2.   State Court Rule: The Washington Supreme Court adopted General Rule 34 entitled “Waiver of Court and Clerk’s Fees and Charges in Civil Matters on the Basis of Indigency” on December 3, 2010.  This rule does several things, but of particular relevance are the following:
a. It expands on the authority given to judges in RCW 36.18.022, by giving them also the authority to waive surcharges, in addition to filing fees.  

b. It mandates that the fee waiver application, or motion, be on mandatory pattern form created by the Administrative Office of the Courts.  This resulted in the development of a form for use in any/every court across the state.
c. It adds more ways in which a party may qualify for indigency status.  In addition to meeting the 125% standard of federal poverty level, the additional ways allowed by this rule are: 1) receiving assistance under a needs-based means-tested assistance program, such as TANF; 2) qualifying for legal assistance by a Qualified Legal Service Provider
; 3) proving other compelling circumstances exist that demonstrate an applicant’s inability to pay.

C.   Process Review: The Court and DJA have four processes in place for the waiver of fees.  Most of the information described above relates to the most substantial and important access fee, the filing fee.  Other fee waivers already offered by the court or DJA include: 1) waiver of interpreter fees; 2) waiver of family court operations fees; 3) waiver of fees charged by the Clerk (DJA).  Each of these waiver processes were reviewed by the committee.  Two of these waivers involve judicial action, a court order, to waive the fee: filing fees and interpreter fees.  The two others are simpler, less formal waivers granted by staff in the Department of Judicial Administration and Family Court Operations.  
The filing fee has now both statute and court rule that dictate the process and the forms related to waiving.  DJA has long provided local forms with instructions that describe the process.  Those local forms have now been replaced with the new forms dictated by GR 34, and created by AOC, and the instructions were updated to match the new provisions in the state court rule.  The new state forms became available on February 9, 2011, just as the fee proviso work was commencing, so timing of these two efforts were complementary.  DJA staff assists customers with this process, as do the Family Law Facilitators who assist many family law customers with the case initiating process.  Ex parte commissioners in the Superior Court hear all requests for filing fee waivers.  
The interpreter fee waiver process is also via court order, and the process is facilitated by the staff in the Superior Court’s Office of Interpreter Services (OIS).  Most of these waivers are signed by the judge at the time of the hearing about to be interpreted.  If the interpreter service is for something other than a court hearing, the waiver is signed in the ex parte department of the court, again facilitated by the staff in OIS.  The process is relevant to the use of the service and is not disruptive or burdensome on the litigant, the court, or the staff.  Again, please note that Washington Courts are reviewing federal and state laws on interpreter fee issues at this time.  
Family Court user fees are reduced or waived by staff in family court at the time of the service offering.  Sliding scale fees are offered for mediation and evaluation services, and sliding fees and fee waivers are offered for the parent seminar, facilitator user and document review fees, and the family law orientation fee.  The sliding scale is based on federal poverty guidelines and federal entitlement program qualification.  These processes are relevant to the use of the services and not disruptive or burdensome on the litigant, the court, or the staff.   
The Clerk’s (DJA) fees waiver process relates to the ex parte fee, fees for ECR Online, and the expedited fee.  The fee waiver process is relevant to the use of the service, is handled by the staff in DJA and uses the same 125% of federal poverty standards and entitlement program qualifications.  These processes are not disruptive to the court process or burdensome on the litigant, the court or the staff. 

IV. Implementation of Proposals to Simplify and Clarify the Process for Fee Waiver
As a result of this proviso work and the implementation of GR 34, DJA and the Court have made several changes intended to assist users with understanding the fees and the fee waiver processes.
A. Updates to the DJA/SC websites regarding fee information: New web pages have been developed that will provide information and forms on all the fee waiver processes available to litigants.  The information will include background information on the governing laws and rules, and instructions for the waiver processes.  The link to the new web site is http://www.kingcounty.gov/courts/clerk/feeinformation.aspx .  The fee waiver information includes how to seek waiver of filing fees, Clerk’s Fees, Interpreter and family court service fees.  
B. Invitation to the fee waiver process: DJA is developing a script, some signs to be posted in the office, and an information sheet that will be provided to all pro se (i.e. self-represented) customers at the time of filing that alerts them to the fee waiver process.  DJA has developed simplified instructions for accessing the fee waiver process, and has included information about fee waivers on the same web page with the fee schedule so that litigants looking for fee information will readily see that there is also a possibility of having those fees waived.
C. Changes to the King County Code: Extensive changes to the King County code are proposed in order to update old language, eliminate outdated provisions and organize the fee provisions appropriately.
D. Implementation of the new State Mandatory GR 34 forms: The new mandatory pattern forms dictated in GR 34 have replaced long existing King County forms in the forms packets for the filing fee waiver process.
E. Update of the Instructions for the fee waiver process: Instructions for the use of the fee waiver forms have been updated to match new provisions in GR 34 related to indigency status.
F. Judicial Officer and Staff Training on the Fee Waiver Process: The Ad Hoc committee members will conduct a training session for judges, commissioners and court staff on fee waiver laws, rules and policies.  The training will include the new GR 34 and the forms and instructions related to the fee waiver process.  
V. Prosecutor’s Review
King County Prosecutor’s Office representative Tom Kuffel has been associated with the Fees Proviso subcommittee in an advisory capacity.  He and his staff have reviewed the final report of this committee and have reviewed the proposed King County code changes that have been proposed as a result of the committee’s proviso work.  

VI. Conclusion
This report describes the work of the King County Superior Court and the Department of Judicial Administration on the proviso assigned in King County Ordinance 16984, Section 34, P1, and Section 31, P1.  Both the Court and DJA appreciate the opportunity to address our fees and fee policies that came from this proviso.  Due to this work we have organized, simplified and updated code language, and implemented new forms and instructions to better address the needs of those in our community who need to access the court system but lack the funds to do so. 
VII. Appendices
A. King County Code Changes Crosswalk

B. Statistics on Filing Fee Waivers in King County Superior Court
� RCW 36.18.016(2)(b) The party filing the first or initial petition for dissolution, legal separation, or declaration concerning the validity of marriage shall pay, at the time and in addition to the filing fee required under RCW �HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=36.18.020"�36.18.020�, a fee of thirty dollars. The clerk of the superior court shall transmit monthly twenty-four dollars of the thirty-dollar fee collected under this subsection to the state treasury for deposit in the domestic violence prevention account. The remaining six dollars shall be retained by the county for the purpose of supporting community-based services within the county for victims of domestic violence, except for five percent of the six dollars, which may be retained by the court for administrative purposes.


� In addition to any other fee required by law, the party filing the first or initial document in any civil action, including, but not limited to an action for restitution, adoption, or change of name, and any party filing a counterclaim, cross-claim, or third-party claim in any such civil action, shall pay, at the time the document is filed, a fee of two hundred dollars except, in an unlawful detainer action under chapter �HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=59.18"�59.18� or �HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=59.20"�59.20� RCW for which the plaintiff shall pay a case initiating filing fee of forty-five dollars, or in proceedings filed under RCW �HYPERLINK "http://apps.leg.wa.gov/rcw/default.aspx?cite=28A.225.030"�28A.225.030� alleging a violation of the compulsory attendance laws where the petitioner shall not pay a filing fee. The forty-five dollar filing fee under this subsection for an unlawful detainer action shall not include an order to show cause or any other order or judgment except a default order or default judgment in an unlawful detainer action.


� Any party, except a defendant in a criminal case, filing the first or initial document on an appeal from a court of limited jurisdiction or any party on any civil appeal, shall pay, when the document is filed, a fee of two hundred dollars.


� In forma pauperis, from Black’s law dictionary: In the character or manner of a pauper.  Describes permission given to a poor person (i.e. indigent) to proceed without liability for court fees or costs…  


� C17002. RATIO OF INCOME TO POVERTY LEVEL IN THE PAST 12 MONTHS - Universe:  POPULATION FOR WHOM POVERTY STATUS IS DETERMINED, from Chandler Felt, King County Demographer


� From Admission to Practice Rule (APR) 8(e)(2) A qualified legal services provider is a not-for-profit legal services organization whose primary purpose is to provide legal services to low income clients.
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