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METROPOLITAN KING COUNTY COUNCIL

NATURAL RESOURCES & UTILITIES COMMITTEE

STAFF REPORT

	AGENDA ITEM:
	6
	DATE:
	June 9, 2005

	PROPOSED NO.:
	2005-0254
	PREPARED BY:
	Marilyn Cope

	INVITED:
	Judy Herring, Farmland Preservation Program Coordinator, WLRD

Joe Rochelle, Legal Counsel, Prosecuting Attorney’s Office

Ron Shavlik, Assistant State Conservationist, United States                                   Department of Agriculture


SUBJECT 
An ordinance authorizing the use of a revised deed and agreement relating to the Farmland Preservation Program development rights acquisitions when using federal Farm and Ranch Land Protection Program grant funds.  
SUMMARY
If approved, Proposed Ordinance 2005-0254 would authorize the executive to enter into a revised deed and agreement with the property owner and the federal government, thereby enabling King County to participate in the federal Farm and Ranch Land Protection Program.  The provisions of the revised deed and agreement would apply only 1) to those farmlands for which federal funding is used to support acquisition of development rights, and 2) to such farmlands for which acquisition is completed after the approval of this propose ordinance.  Entering into the deed and agreement would allow King County to compete for federal grants to acquire development rights to farmland for preservation in agricultural production and protection from development.

BACKGROUND
King County’s Farmland Preservation Program

In response to concerns over rapid development of rural areas and diminishing farmland, voters approved an initiative in 1979 authorizing King County to raise bond financing to preserve farmland.  With this funding, the Farmland Preservation Program was established to oversee the purchase of farmland development rights and ensure adherence to preservation standards.  Since its inception, the Farmland Preservation Program has used a variety of sources to fund the purchase of agriculture development rights, including bonds, federal grants, proceeds from the Arts and Natural Resources Initiative and Conservation Futures Tax funds.  To date there are approximately 13,000 acres in the program.  Farmland Preservation Program properties are located primarily in the Agricultural Production Districts of the Green, Sammamish, and Snoqualmie River Valleys and on the Enumclaw Plateau and Vashon Island.

The FPP is a voluntary program. In selling the development rights to their property, owners allow restrictive covenants to be placed on it which limit the property's use and development. The covenants restrict the property to agriculture or open space uses, limit the number of residences permitted, limit nontillable surfaces to 5% of the property, require a minimum lot size if the property is subdivided, and restrict activities that would impair the agricultural capability of the property.  These restrictions are attached to the property deed, and any future owner is restricted by these provisions.  

The Federal Farm and Ranch Land Protection Program 

The United States Department of Agriculture’s (USDA) Natural Resource Conservation Service (NRCS) works with states and local agencies such as King County’s Farmland Preservation Program to acquire development rights and conservation easements from farmland owners. The federal Farm and Ranch Land Protection Program is a voluntary program through which the USDA provides matching funds to help purchase development rights to preserve productive farm and ranchland for agricultural purposes. To date, NRCS has helped to preserve over 300,000 acres of productive farm and ranchland through the federal program, including 127 acres within King County.

To qualify under the provisions of the current federal program, farmland, farmland must: be part of a pending offer from a state or local agency’s farmland protection program; be privately owned; have a conservation plan for highly erodible land; be large enough to sustain agricultural production; be accessible to markets to sell the farm’s agricultural goods; have adequate infrastructure and agricultural support services; have surrounding parcels of land that can support long-term agricultural production; and cannot be owned by an individual who’s annual adjusted gross income exceeds $2.5 million unless an exemption is granted. 

In 1996 the King County Council approved in form a deed and agreement with the USDA for acquisition of development rights by the Farmland Preservation Program when using federal Farm and Ranch Land Protection grant funds.  As illustrated in Table 1, in 1996, King County was awarded its first federal grant for $200,000 which it used to help purchase development rights to 47 acres in the Sammamish Valley.  In 2001, King County was awarded a $250,000 federal grant which was used to purchase development rights to 80 acres in the Enumclaw Plateau.  Between 2002 and 2005, King County has been awarded three more federal grants for total of $1.26 million in federal funds for the acquisition of 185 acres.  While $1.26 million has been awarded and set aside, the funds have not transferred to King County since the county’s acquisition of the development rights has not been completed.  

Table 1:  Federal Farm and Ranchland Protection Program Awards

	Year
	Award
	Acres
	Location
	Status

	1996
	$200,000
	47
	Sammamish Valley
	Complete

	2001
	$250,000
	80
	Enumclaw
	Complete

	2002
	$800,000
	20
	Auburn/Kent
	Incomplete

	2003
	$225,000
	110
	Snoqualmie Valley
	Incomplete

	2005
	$237,000
	55
	Sammamish Valley & Enumclaw
	Incomplete

	Total
	$1,712,000
	312
	
	

	Total current FPP acreage 
	
	13,000
	
	


The federal government is now in the process of revising its deeds and agreements with state and local agencies participating in the federal program to strengthen the restrictions that preserve and protect farmland for agricultural purposes.  All incomplete federal grant awards, for which deeds and agreements have not been entered into, will be subject to a revised deed and agreement.  Consequently, the disbursal of the $1.26 million in outstanding acquisition funds is contingent upon entering into a revised deed and agreement per Proposed Ordinance 2005-0254.    

AGRICULTURE COMMISSION INVOLVEMENT
In the process of updating the language of the original deed and agreement, the federal government has worked in collaboration with King County’s Farmland Preservation Program and solicited input from the Agriculture Commission.  On January 13, 2005 the King County Agriculture Commission met to review a preliminary draft of the revised deed and agreement and the minutes of that meeting are found in Attachment 4 to the staff report.  At that time, the commission provided input to Farmland Preservation Program staff and their recommended changes were integrated into the proposed revised deed and agreement as transmitted to the council.  Those changes include the following provisions: 

1. Minimum lot size requirements were changed from 20 acres to 10 or 35 acres to be consistent with the zoning requirements of the farm’s respective Agricultural Production District. 

2. Clarification was included to allow farmers to compost agricultural waste on their property.

3. Water rights for subdivided property were required to ensure that all parcels receive sufficient water supply to support agricultural production.

4. Tree removal was clarified as necessary for agricultural tree production (i.e. Christmas trees) and would be exempt from forest stewardship plans.

The Agriculture Commission unanimously approved the revised deed and agreement via motion (02-0105) and three members of the Agriculture Commission stated their support for participation in the federal Farm and Ranch Land Protection Program at the May 19th Natural Resources and Utilities Committee meeting.
ANALYSIS

Additional Requirements and Restrictions

King County participates in the federal Farm and Ranch Land Protection Program on a voluntary basis.  The policies of the federal program are more restrictive than the county’s existing policies but fall within the county’s policy framework and may be considered compatible with the county’s farmland preservation interests.  King County frequently participates in grant funded programs with more restrictive policies than the programs that administer them.

The more restrictive policies of the federal program are compatible for matching funds with both conservation futures tax funds and residual farmland bond proceeds. 

Many of the changes to the revised deed and agreement are technical additions of standard boiler plate language that have been developed over the past two decades to protect the interests of all parties. Table 2 below highlights of some of differences between the revised deed and agreement and the original deed and agreement:
Table 2:  Comparison of Revised and Original Deed and Agreement
	Revised Deed and Agreement
	Original Deed and Agreement and King County Restrictions
	Comments

	Nontillable surfaces may not exceed 5% of the farmland but may be limited to as low as 2%.  


	Nontillable surfaces may not exceed 5% of the farmland but does not make restrictions below this level.
	Revised Deed and Agreement is more restrictive as Federal program wants to limit non-tillable surfaces to less than 5% if possible. 

	Temporary subsurface disruption to the farmland is limited to one acre of farmland and can only be performed for agricultural purposes.

	Prohibits disruption of the surface of the land for uses that are incompatible with agricultural use and prohibits subsurface activities that cause permanent disruption of the surface of the land.
	Revised Deed and Agreement limits the size of the area that is temporarily disrupted.  This language was added per the recommendation of Farmland Preservation Program staff.

	Dumping and storage of waste and compost generated on the land is clarified as permissible.  


	Prohibits the dumping and storage of non-agricultural waste materials.
	 The dumping and storage of waste and compost is subject to state and local regulations. The Agriculture Commission recommended that this restriction also allow the composing of agricultural wastes and their application at agronomic rates.  

	Recreational use of farmland is restricted to passive open space recreational activities that would not adversely impact the conservation of the agricultural use of the farmland.  
	Allows open space uses that conserve and enhance natural, scenic or designated historic resources and which do not permanently impair the use of the land for agriculture.
	Clarifies the types of open space recreational activities that are permitted.

	Subdivided property must retain sufficient water rights to sustain agricultural activities.  

	Original Deed and Agreement does not contain any specific provisions regarding retention of water rights.
	Federal program wanted water rights addressed; the Agriculture Commission recommended language regarding subdivision.  

	Trees may be removed from the farmland for agricultural purposes and as necessary, legal and appropriate in accordance with forest stewardship plans
	Original Deed and Agreement does not address the removal of trees and/or other native vegetation. 
	Specifies that removal of non-agricultural trees is subject to state and local regulations.

	Installation or relocation of utility structures is prohibited unless approved by the King County Council and the Natural Resources Conservation Service.  


	King County’s program gives the Council the authority to grant right-of-way and utility easements.
	The reference to utility structures applies to commercial, regional, and municipal utilities and is not applicable to residential utilities.

	In the event that King County transfers the development rights to farmland it must receive written consent from the federal government and provide compensation to the federal government at the percentage level for which the developments were originally acquired with federal funds.


	King County’s prohibits the transfer or any reconveyance of Development Rights except as provided in Ordinance 4341 (K.C.C. 26.040).
	King County is responsible for reimbursing the appropriate funds, whether it is internal or federal, in the event that the county transfers development rights.

	In the event that farmland is condemned through eminent domain, the Farmland Preservation Program, NRCS and the land owner are to be compensated for their portion of the replacement value of the land and development rights.


	The Original Deed and Agreement specifies that the County will be compensated for any property lost through condemnation. 
	King County is responsible for reimbursing the appropriate funds, whether it is internal or federal, in the event that the farmland is condemned.

	The Secretary of the United States Department of Agriculture reserves the right to enforce the terms of the revised deed and agreement.
	King County’s program reserves the right to enforce the terms of its agreements with farm owner.
	King County will continue to enforce the terms of the revised deed and agreement.  However, should the County be unable to do this, the United States will take over the enforcement actions.


Farms Affected by the Revised Deed and Agreement
Should the county choose to continue to participate in the federal program, King County would be obligated to ensure the requirements of the federal program are met in perpetuity.  The 127 acres of farmland already acquired through the federal program are bound by the original deed and agreement and would not be affected by the proposed changes in the revised agreement.  The revised deed and agreement will apply only to protected farmlands participating in the federal program in the future.  New applicants to the Farm and Ranch Land Protection Program and those currently in stages of the acquisition process would be bound by the restrictions contained in the revised deed and agreement.

Federal Influence on King County’s Preserved Farmland 

King County has $1.26 million in outstanding federal grant awards that are in various stages of the acquisition process.  Disbursement of these funds from the federal government to King County is contingent upon adoption of the revised deed and agreement as proposed.  Should the revised deed and agreement be adopted, King County would qualify to receive the outstanding funds and acquire development rights to 185 acres of farmland.  With this additional 185 acres, King County’s 13,000 acres of preserved farmland would be increased by approximately 1%.  The federal government’s total contribution to King County’s Farmland Preservation Program would amount to 2%, meaning only a fraction of the farms in the county’s program would be subject to the federal government’s policies.
Limitations to Renegotiation

The proposed revised deed and agreement was negotiated between King County and the federal government.  Any revisions to this proposed agreement would have to be renegotiated with the federal government prior to taking effect.  

Legal Issues

The prosecuting attorney’s office performed a legal review of the revised deed and agreement as contained in the proposed ordinance and found that it is protects King County’s legal interests and obligations. 
For the record it should be noted that the revised deed and agreement was transmitted to the council on April 27, 2005 in the form of Proposed Motion 2005-0202.   Since that time, discussions arose between council staff and the prosecuting attorney’s office regarding the use of a motion for the purpose of approving the revised deed and agreement.  It is the general practice of the council to use ordinances for authorizations that intend to authorize the force of law.   The requirements of the revised deed of agreement specifically call for the force of law, if necessary, to carry out the agreement.  In order to comply with the intent of the agreement, the body of the revised deed and agreement was drafted into an ordinance and introduced on May 31st for consideration by the council.  Proposed Motion 2005-0202 would lapse at the end of 2005.

Policy Issues
The policy question for the committee to consider is whether participation in the federal Farm and Ranch Land Protection, under the revised deed and agreement, is consistent with King County’s interests as established by the county’s Farmland Preservation Program. 

Council staff have reviewed the revised deed and agreement and have conclude that the more restrictive policies of the federal program fit within the broader policy framework of King County’s Farmland Preservation Program.  As previously mentioned, King County frequently participates in grant funded programs with more restrictive policies than the programs that administer them.

ATTACHMENTS:
1. Proposed Ordinance 2005-0254 with attachments

2. Executive’s transmittal letter for Proposed Motion 2005-0202 dated April 22, 2005

3. Fiscal Note for Proposed Motion 2005-0202

4. Minutes from the January 13, 2005 King County Agriculture Commission Meeting
5. Maps and photos of current and proposed land participating in the federal Farm and Ranchland Protection Program lands
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