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METROPOLITAN KING COUNTY COUNCIL

LABOR, OPERATIONS AND TECHNOLOGY
Revised STAFF REPORT

AGENDA ITEM:  11
DATE:  December 15, 2003
PROPOSED NO:  2002-0556
PREPARED BY:  Mike Alvine
SUBJECT:  AN ORDINANCE extending the term of cable television franchise 12132 and cable television franchise 11680 to February 16, 2008, and approving proposed amendments to franchise agreements for cable television franchise 12132 and cable television franchise 11680.
SUMMARY:  If approved, the ordinance would extend and modify two franchise agreements currently held by Comcast, Inc.  Attachments 2 and 3, the Striking Amendment and Title Amendment, would make the following changes to the franchise agreements.
Time period covered – The current franchises expires on February 16, 2005.  The proposal would extend both franchises five years to February 16, 2010.
Basic Franchise Mechanics – In much the same way King County grants franchise agreements to water and sewer districts and power companies for use of our rights-of-ways, we grant cable companies franchises to use our rights-of-ways to run fiber and cable that serve county residents.  In return for these franchises, cable companies make two types of payments to the County.  

The first is a franchise fee that is capped at five percent of the gross revenues produced in the franchise areas.  These revenues accrue to the CX fund and can be used as the County sees fit.  The second type of payment to the County is for Public, Education and Government support (PEG fee) and must be used for capital expenditures in support of public, education and government services.  The Federal Cable Act authorizes these payments.
When the County first granted these franchises, it was the dream of then County Councilmember Sims, shared by other Councilmembers, to create an “Institutional Network” or I-Net that would connect libraries, schools, government buildings and services and not-for-profit entities in a high-speed fiber optic network.  The County has chosen to invest its PEG fee revenues in the development of the I-Net and capital support for the County’s television station C-TV.  Other jurisdictions, notably the City of Seattle, have chosen to devote a significant portion of its PEG revenue to developing a studio and broadcast facilities for public access for broadcasting.  The Seattle Community Access Network (SCAN) is a non-profit entity that provides technical assistance, recording and broadcast facilities to members of the public wishing to broadcast a message on any subject.  They also serve citizens from other jurisdictions including unincorporated King County.  Jurisdictions throughout the U.S. have used primarily these two approaches to serving the public with cable technology.
King County Franchise Overview – The current franchises have been granted, transferred and modified extensively over the last nine years.  About five years ago the Council undertook a major effort to evaluate the opportunities and constraints offered by the emerging technology and the legal and regulatory environments.  This effort was capped by an “Expert Review Panel” that advised King County on what to try to negotiate into its franchise agreement at the time of the transfer from TCI to AT&T Corp.  
A key issue at that time was “open access” to the franchisee’s fiber optic network.  At the time, a cable operator had a virtual monopoly for cable service in the franchise area, and there was a concern that cable modem service for computers be more broadly available to consumers, including having a choice of internet service providers (ISPs).  Since that time some limited competition has emerged with the growth of DSL telephone modem service and satellite high-speed modem service.
A number of jurisdictions around the nation engaged in legal battles to get their systems upgraded.  King County chose to negotiate an expedited schedule with the cable company for the upgrade.  The County also negotiated a type of open access in the form of a “peering point”, or an interconnection at a networking hub in the Seattle Westin Building known as the Westin Carrier Hotel (not to be confused with the hotel for people).  At the time, and still today, many experts believe King County has one of the best franchise agreements in the nation.
Basic Franchise Options – Given the approaching expiration of the two franchises that cover most of unincorporated King County, the County must either go through a renewal process or extend the current franchises.  A renewal process usually takes 18 to 24 months and can easily cost $250,000 to $350,000.  If the renewal process went beyond the expiration date of the franchise, the County would have about 18 additional months to reach agreement with Comcast, or request that Comcast sell its assets in the unincorporated area to another cable company.

Another avenue was pursued to give the County second choice.  Over the last 15 months a proposed franchise extension has been negotiated for the Council’s consideration.  That option is described below.

Negotiating Process – The negotiating team of Council, Executive and Prosecuting Attorney staff received strategic advice from Councilmember Constantine and Executive Sims.  We also consulted with our outside expert law firm of Miller Van Eaton, that only serves public sector clients in cable and telecommunications matters, often with large, national companies.  The negotiating team also consulted with members of various public interest groups, university professors, government cable officials and professional cable associations (largely comprised of local governments).
Negotiation Goals – The goals of the negotiations were to keep the most valuable components of the franchise that were hard-won by previous Councils and administrations, and to convert any unused or unneeded features into some other form of value for the public.  In particular we wanted to: 

1. Preserve an adequate number of channels for PEG broadcast;

2. Maintain the Institutional Network capital funding including the payment of bonds used to build it, and;

3. Preserve the peering point (open access) connection.
Key Elements of Current Franchise – The current franchise agreements have the following elements that would be modified if the Council chose to pursue this course.  

1. The County is granted the outright use of 10 analog PEG channels.  The County is only using nine channels, one of those being TV-W, the Washington State public access channel.  (This point will be expanded later.)
2. The County can theoretically activate another 15 channels (12 of them digital) if it meets a high percentage of original programming on its 10 analog channels.  It appears unlikely the County would meet the thresholds to activate additional channels during the term of the proposed extension.
3. Comcast must provide a peering point at the Westin Carrier Hotel with a “pipeline” capacity of OC-48.  Currently traffic at the site is at OC-3 capacity, which expands exponentially moving up to OC-48.
4. The County receives $1.00 per subscriber per month for a PEG fee, paid by customers.
5. Comcast is currently required to post a $21 million bond to assure upgrade of its network to 750 mHz as well as completion of the I-Net.
Key Modifications in Proposed Extension – The proposed agreement would modify the franchise in the following ways.

1. The County would agree to reduce its outright use of analog channels from 10 to eight.  One of these channels is not in use; the second channel is being used to broadcast TV-W.  Comcast would agree to continue to broadcast TV-W in its standard regional location on the dial as part of their commercial broadcast lineup.  This is the same arrangement that the City of Seattle has.  We have discussed this potential change with TV-W management and they are comfortable with the change.  From the viewers perspective there would be no difference in what they see on their cable television service if the County moved from 10 to eight PEG channels.
2. The County would give up its potential to activate 15 additional channels (conditioned with meeting a threshold) for the absolute right to convert one analog channel into four digital channels at our discretion.  The County would have to pay for the digital transmission equipment to get broadcast material to Comcast’s “headend”.  The digital channels would not be carried on Comcast’s basic package.  Currently 40 percent of Comcast’s customers in unincorporated King County are digital subscribers and would be able to receive the County’s digital channels.  The number of digital subscribers has been growing rapidly and Comcast expects it to pick up more next year when they begin offering video-on-demand services.
3. The capacity of the peering point connection would be modified from OC-48 to OC-12.  Comcast would be required to pay for the cost of this capacity.  The peering point capacity could be scaled up to OC-48 capacity if needed, but users of the capacity would be required to pay for its costs above OC-12.  The peering language is modified to assure that public, education and government entities are able to use the peering point for non-commercial uses for free, while Comcast may charge Internet Service Providers (such as Earthlink) and Online Service Providers (such as America Online which produces original content) for a peering arrangement.  To date, no for-profit entity had peered with Comcast.  The language also allows Comcast to charge PEG users for commercial use of the peering connection.
As an aside, the FCC has ruled that local governments may not charge a franchise fee for cable modem services, nor can we regulate them.  This ruling is under litigation and had not been finally adjudicated.  Of all the features of the County’s current franchise agreement, this one would be the most difficult to retain under a renewal.  Senior Deputy Prosecuting Attorney Marcine Anderson can summarize the state of recent court decisions on franchising in general and cable modem service in particular.
4. The bonding requirement for Comcast would be reduced from $21 million to $3.5 million which represents the value of the last system upgrade, an underwater cable to Vashon Island.

5. PEG fees would ramp down by $0.15 per year for each of the last three years of the extension, ending at $0.55 per subscriber per month.  PEG fees are paid by subscribers not Comcast.
6. King County would receive $1.2 million in 2004 in compensation for the modifications to the franchise agreements.

7. Public Access – A new feature of the proposed extension would be County support for the first time for public access.  If the Council chose to approve the extension, the 2004 budget set aside $65,000 from the compensation payment for a contract for services with SCAN.  Under the proposed terms of the contract, SCAN would continue to provide technical assistance, recording and broadcast services to residents and entities in unincorporated King County on the same, non-discriminatory basis as they provide services to Seattle residents and entities.  

SCAN must use the County funds to purchase and install digital recording and broadcast equipment.  The County would further agree to provide broadcast time for SCAN’s proposed second “curated” channel.  This channel is designed to broadcast information about community groups and events that are of broader interest to citizens throughout the County.  Currently SCAN is at full capacity for its regular channel, and is planning to charge non-Seattle residents for services and to give them a lower priority on the lottery for broadcast slots.
Response to Concerns Raised at the Public Hearing

Compensation for Reduction in PEG Channels – The negotiating team researched this issue in a number of ways.  We discussed it with academics, former state regulators, attorneys specializing in cable and telecommunications issues, and the National Association of Telecommunications Officers and Advisors (NATOA).  NATOA is comprised mainly of local governments who grant cable television franchises, PEG broadcasters, and consultants to cable franchisers.  
We reviewed and engaged in a threaded discussion sent to all members, asking how to value channels.  While there were many innovative formulas suggested, none were based on actual knowledge of industry profitability that would translate into value.  One important determinant of value is the number of subscribers in the franchise area.  King County has about 80,000 subscribers compared with about 140,000 for the City of Seattle.  PEG channels in areas with higher customer counts will have more value than those in smaller franchise areas.  Nevertheless, the value negotiated for the channels appeared very reasonable to those identified earlier with whom we consulted.  We believe more than sufficient due diligence has been done on this issue.  In the longer term, the value of the County’s franchise may decline due to annexations and incorporations. 
Moving from 10 to Eight PEG Channels – There are at least two aspects in addition to compensation to consider when evaluating whether this is good public policy or not.  
· The first is that viewers will see no difference in their programming.  This is because of the two channels turned back to Comcast, one PEG channel is not in use for lack of programming content while the second is TV-W which will continue to be broadcast.  Several other PEG channels are arguably underused or repetitive.  
· The second point is that the proposal actually makes one additional channel more freely available to the County than the current franchise does.  Under the current franchise, the County only has outright access to 10 PEG channels.  To activate the 15 potential channels, the County must meet the threshold for original programming.  As noted earlier, this appears unlikely within the next five years.  In the event that there was an explosion of programming, the County could activate up to 11 channels (four of them digital) without having to meet a threshold.  

The Future of Broadcasting: Digital Channels – Under the extension, the County would be able to convert one analog channel into four digital channels at any time.  Some members of the public expressed the concern that the future of broadcasting was digital, and were concerned that the County would only have four of these channels.  At some point in the future, Comcast will want to go entirely digital within our region, and ultimately nationally.  

Under the current terms of the franchise (which will not change), we believe Comcast must negotiate with the County to convert our analog channels to digital.  Digital channels use less bandwidth than analog channels.  At the time that Comcast wants to go all digital, the County can negotiate how the conversion occurs and what happens to any excess bandwidth.  There is no reason for the County to want to go all digital before Comcast does since not all subscribers would be able to receive digital signals.

Future Strategies – A number of local public cable entities have expressed an interest in developing a close alignment among public agencies that have local cable franchises.  Some have even mentioned the possibility of forming a single cable franchising authority for the entire County or region.  Others have suggested building out one or more public cable fiber networks as Tacoma has done.  Closer cooperation and coordination among governments would seem to offer greater leverage in future franchise negotiations.  County staff believes this is a fruitful area for work in the years ahead.  In the meantime, the proposed extension would give the County time to explore and possibly implement strategic options.
ATTENDING:  
Marcine Anderson, Senior Deputy Prosecuting Attorney, King County
Kevin Kearns, Director, Information and Telecommunications Services, DES
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