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SUBJECT

A BRIEFING on the public defense case weighting report provided to the Steering Committee and prepared by The Spangenberg Project (TSP).  
SUMMARY

The purpose of this briefing is to familiarize the committee with the Office of the Public Defender (OPD) case weighting study that has been forwarded to the Executive and the Council by the Case Weighting Steering Committee. The study was commissioned in response to a Council proviso in Ordinance 16542.  
The Executive will formally transmit the study to the Council by late June. The Executive is undertaking a comprehensive review of the study and will include feedback from criminal justice system participants, including council staff.  The review may lead to policy decisions regarding the study’s findings.
BACKGROUND
An overview of King County’s public defense services was provided on April 13, 2010 when the committee approved contracts with the private non-profit providers of defense services.  That comprehensive report is included as Attachment 1 for reference.  

Current Provision of Indigent Defense Services
In July 2005, the Council adopted Motion 12160 that refined a financial payment model and specifically defined the components contained within the model.  This payment model went into effect in 2006 and is required to be reviewed every three years.  The first update occurred in 2009 and was approved by the Council in Motion 13004.  
The payment model provides a framework for the OPD annual budget and structures the payment amounts included in the defender agency contracts for services.  The formulaic model includes:

· Caseload limits and allocations for attorneys at salary parity with the County’s Prosecuting Attorney’s Office (PAO) 
· Support staff allocation per attorney
· Administrative costs, rent and other overhead  
In addition, the model provides for additional fees for more labor intensive cases like sex charges, homicides, and other extraordinary cases.
The current payment model is implemented through a system of “case credits”.  The county pays for “caseload” on a workload basis using credit increments that represent the number of attorneys and other resources, such as investigators, that are allocated to each case.  The system is designed to ensure that attorneys carry a full caseload, without overloading an individual attorney.  
Annual Budgets

Annual OPD budget development begins with the projection of annual caseload for each case area; an adjustment for cost of living allowance (COLA) for attorneys, staff and specific administration/overhead categories; and an adjustment to bring defense attorney salaries into parity with King County deputy prosecuting attorneys.  This information is entered into the payment model and results in an estimated budget for each case area and for contractor administration and overhead system wide.

Contracts for Services

King County has contracted with non-profit agencies to provide indigent legal defense services for over 30 years.  OPD negotiates these contracts with the non-profit organizations and assigns cases to the defender agencies.  These contracts are subject to approval by the Council.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  

Each contract is structured to identify the number of case credits anticipated to be performed in each assigned case area by each contractor.  The rates paid per unit of work in each case area and per FTE for administration/overhead are uniform among all contractors.  Contract payments are made monthly with an end of the year reconciliation.  
The workload standard for felony cases is 150 case credits per attorney per year or 12.5 case credits per month.  Additional felony credits can be included in contracts for services for certain complex cases such as capital cases, aggravated homicides, two and three strike cases, or multicounty fraud cases.  
The contract deliverable is the provision of public defense and the contractors determine how they provide the service.  It is important to note that the county uses the model to calculate the total amount of each contract, but neither the model nor the contract controls or directs the contractors in how they expend the contracted amount.  
As noted above, the model was updated in 2009.  The areas for recommended changes included the following:  clerical staffing, expedited felony calendars, electronic filing changes, attrition rate formula and impacts on salary parity, partial funding of FTEs, professional staff salary review, benefits calculation, weighting of general felony caseload, aggravated/complex reimbursement levels, contract variance, deferred revenue (prepayment), process for reviewing issues that impact work and funding mid-award, IT/County network issues, and rent.  The outstanding issue that remained from the 2009 update was a proposal to undertake a case weighting payment structure study for felony caseloads; this matter is addressed in the case weighting study.
An Interim Solution
The payment model breaks cases into general categories like misdemeanors and felonies.  The awarding of case credits is based on this breakdown by type.  However, each case is different and many of the more complex felony cases may be overburdening felony attorneys.  The agency contractors have argued that caseload has been exacerbated by the removal of the “easiest” cases through the use of the “expedited calendar” and new filing standards that were started by the PAO and District Court in 2009.  This decision removed several thousand of the least burdensome cases from the felony caseload, leaving a smaller but more complex caseload.
The Council approved an interim funding solution in mid-2009 and for the first six months of 2010.  Via proviso, an interim “case weighting” methodology was undertaken whereby more complex cases would receive a different compensation amount than the current one felony case credit with the option of applying for additional credits based on unique circumstances.  The solution increases credits for homicides, some sex offenses and cases that require extraordinary number of attorney hours.  

The contracts for services approved by the Council in Ordinance 16816 on April 26th assume that the interim case weighting funding strategy will be funded through the end of 2010.  Although the 2010 adopted budget assumed funding these cases for six months, overall felony caseloads are lower than anticipated.  This difference in caseload would offset the annual cost for the second six months of the year.  However, if caseloads increase, a supplemental appropriation could be forwarded for Council consideration.  

Requirements for the Case Weighting Study
To analyze the best way to address more complex cases, a study was undertaken to determine if “weighting” cases by felony type makes sense for the County.  A workgroup of criminal justice system stakeholders was established to work with TSP to fully address current protocols and target dates for system changes, if necessary.  
Ordinance 16542 included a proviso directing the study to perform the following:

A.  A review of the current public defense caseload;


B.  A review of caseloads at comparable jurisdictions throughout the country;


C.  A discussion of key differences or similarities between the complexity of caseloads faced by felony attorneys in King County and other jurisdictions throughout the country;


D.  A review of the advantages and disadvantages of a methodology change to a case-weighting methodology for how the county pays for public defense services;


E.  A recommendation as to whether the county would be well-advised to switch to a case-weighting methodology; and


F.  If a change to a case-weighting methodology is recommended, the consultant shall provide a recommended methodology for doing so.
The Case Weighting Steering Committee has agreed that the consultant’s study has met the requirements of the proviso.  However, TSP has concluded that comparing King County to other jurisdictions would be a mistake because each jurisdiction has different criminal laws and practices.  Additionally, statutorily defined felonies and misdemeanors vary among jurisdictions, as do prosecutorial practices.  Another comparison factor was that due to study timelines for completion, data used for other jurisdictions was not current, with some data being eight years old.  

TSP also notes that King County’s defense system has unique characteristics that make it inaccurate and inappropriate to compare:
1. Case complexity,

2. Unique system using nonprofit providers and case credits,

3. Prosecutorial charging patterns,

4. Staffing shortfalls,

5. Challenges in practice and training, and

6. Varying offending patterns and inflation rates.
2010 CASE WEIGHTING STUDY
The study that was due to the Steering Committee for distribution to both the Executive and Council by April 30, 2010 was completed and received on the due date.  The Executive will formally transmit the study to the Council by late June.  The Executive is undertaking a comprehensive review of the study and will include feedback from criminal justice system participants, including council staff.  The review may lead to policy decisions regarding the study’s findings.
What is Case Weighting?

A case weighting payment structure assigns “weights” to the total annual caseload of an office to compare to the following year’s anticipated volume of cases.  The unit of measurement used to determine the projected workload and resulting standard for each type of case is attorney-time-per-disposition – similar to private law practice time keeping for “billable time”.  
A case weighting methodology determines this billable time through detailed time records kept by attorneys over a given period of time.  Case weighting studies determine the average amount of time the average attorney takes to complete an average case, within a case-type, from assignment through disposition and any post-disposition work.  
For this study, OPD attorneys were asked to keep detailed records of their time for a total of twelve weeks.  Attorneys recorded the number of hours they spent on a particular case type, and also recorded each case disposition and disposition type (e.g., dismissal, plea, trial, etc.).  TSP feels that the study period of twelve weeks was adequate to capture information about most case types, but notes that some of the most serious types such as death penalty and other murder cases do not provide a sufficient number of dispositions to provide reliable results.
TSP gathered information from the non-profit agencies regarding the amount of time taken for vacation, sick and other leave to calculate the total hours available for attorneys to devote to cases.  The total attorney annual hours available of 2080 – assumes a 40 hour week for 52 weeks – less average leave time results in an annual weighted average of 1,792 hours available for attorney work hours.  

After determining the number of hours spent on each case type, the number was divided by the number of dispositions during the study to determine the average number of hours per disposition.  Then, the number of available work hours per attorney was divided per disposition to determine the workload standard – or the number of cases an attorney should be capable of disposing of in one year – as shown below:

Available Work Hours (Hours per Disposition = Workload Standard
According to the report, when workload standards are developed, staffing needs could be established.  If the number of cases appointed to an office multiplied by the workload standard for those case types exceeds the staffing in the office, this could be an indication that the office is exceeding the number of cases that allow for adequate representation.  The primary purpose of the workload standard developed by TSP is to provide a tool to project staffing requirements based on a projected annual caseload, such that caseloads do not become so high as to threaten the ability of attorneys to provide effective representation.  
TSP suggests that a new system would require planning and cooperation.  However, switching to a new workload system based on case weighting methodologies would allow for more uncomplicated, straightforward structure that would be easily understood.  
Consultant Conclusions and Recommendations
TSP stressed that King County public defenders provide effective representation and have done so despite changes in filing practices, increasing case complexity, inadequate staff support, and communication problems.  TSP stresses that King County takes pride in its historical commitment to public defense, that defenders strive to provide the highest level of representation, and that King County has been seen as among the finest in the nation for the provision of public defense services.  
Although King County strives for a level of excellence, the consultant ultimately concludes that King County would be better served by changing from its present case credit system to a model based on attorney workload.  TSP cautioned against comparisons of attorney workloads with those from other jurisdictions due to the differences in practices.  TSP concluded that the County’s case credit system is complicated and confusing, needing a simpler model that would be based on attorney effort.  TSP also concluded that public defenders are working an average of 20 percent beyond a typical 40 hour work week.  

The consultant made four major recommendations in the case weighting study:

1. A new model based on this case-weighting study is recommended.

2. Defender agency contracts should be simplified.

3. Challenges to the provision of services in the King County system need to be addressed by:

a. Increasing the number of support staff within OPD and the agencies,

b. Establishing greater transparency and communication,

c. Developing a centralized repository for case management system information,
d. Promote collaboration between the public defense bar, the PAO, the courts, and the corrections facilities.

4. Future changes in the law or further changes in prosecutorial policies may require a reevaluation of workload standards.

A New Model
The study recommends that a new model be used that is based on work units – the number of hours needed for a specific case type.  (The study is based upon current performance, not ideal workload.)  TSP states that the use of the workload standards represented in the report would be less complicated and that implementation would alleviate the problem of defense attorneys working 20 percent beyond a typical work week.  The consultant notes that a new standard will only be effective if it is fully funded and has full support by both OPD and the independent agencies.  
Simplified Contracts
TSP feels that the County’s contracts are cumbersome, confusing, and elicit misconceptions.  They recommend simpler contracts to help neutralize communications between OPD and the agencies.  The consultant also notes that contracts need to be clearly understood, consequently, contracts should provide for sufficient trainings and adequate support staff.
Challenges
a. TSP believes that adequate support staff such as investigators, social workers, paralegals, and clerical staff would help ease the burden on public defenders.  The report notes that the current funding model is on the low end of support staff allocations provided by other jurisdictions around the country.  Consequently, a reassessment of support staff is recommended, as well as the development of OPD technology staffing to help maintain a new system.  
b. The consultant has noted that communication needs to be improved between the non-profit agencies and OPD, the Executive and the Council.  Further, recurring meetings and scheduled communication would be beneficial.

c. TSP suggests that a centralized repository data system be developed to reduce the need for repetitive data entry, to ensure verifiable and reliable information, and to monitor workload.  Of note, OPD could access current court case management databases, lowering the amount of information required by the contracting agencies.

d. All attorney groups (the bar, PAO, courts, corrections) need to better understand the workload needs of each group and how issues surrounding scheduling, case processing, and methods of practice could be eliminated.  The report states that communication and collaboration would improve relationships between the parties and contribute to the quality of the criminal justice system.

Reevaluation of Workload Standards

As changes occur within the system over time, the amount of time required to provide public defense services may change.  If conditions change, TSP recommends that workload measures and allocation of resources should be reevaluated.  
Funding

The fiscal impact of case weighting implementation is unknown.  The Office of Management and Budget (OMB) is developing an analysis to determine the cost impacts of implementing case weighting should the County decide to implement the study.  As a reminder, public defense is paid for from the County’s General Fund, which is experiencing significant shortfalls.  Of note, General Fund supported agencies are developing 2011 budgets that have been directed to include a twelve percent reduction.  Further, the timelines for those budget requests is short, as they will be forwarded to OMB on June 4th.  Implementation of the study will ultimately be based upon the policy decision made by the Council regarding how, when and if case weighting should be used by the County.  
NEXT STEPS
The consultant stated that a new funding model will require cooperation and proper planning across the criminal justice system and County government.  As noted earlier in this report, a comprehensive review of the study is underway.  Council staff analysis on the case weighting study, and its implications, is on-going.
ATTACHMENTS
1. LJHHS April 13, 2010 staff report for PO 2010-0162
2. Case Weighting Study
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