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SUBJECT

A proposed ordinance providing an option for home builders to defer payment of school impact fees.

SUMMARY

Proposed Ordinance 2014-0340 would amend King County Code Title 21A to allow home builders to defer payment of school impact fees until final construction inspection or no later than 18 months after building permit issuance. These deferral provisions are the result of State legislation, which was adopted in 2015, and which requires the deferral provisions to be in place by September 1, 2016.[footnoteRef:1] The proposed ordinance would also strike an outdated section of the code relating to pre-1991 subdivisions. [1:  ESB 5923] 


BACKGROUND

The Washington State Growth Management Act (GMA) authorizes local jurisdictions to collect impact fees as a method of financing public facilities that are necessary as a result of new growth and development.[footnoteRef:2]  All public facilities that are financed with impact fees are required to be part of the capital facilities element of a jurisdiction’s comprehensive land use plan. [2:  RCW 82.02.050 - .070] 


King County administers the School Impact Fee Program by collecting fees from residential developers on behalf of each school district that chooses to participate.[footnoteRef:3] The program currently requires home builders to pay school impact fees at or before the time of building permit issuance.   [3:  King County maintains the impact fees in separate accounts for each school district, which utilize the funds to implement their capital facilities plans.  The GMA requires an annual report showing the source and amount of monies collected and the capital improvements financed with the impact fees.] 


The state legislature passed ESB 5923 in 2015 to require local jurisdictions collecting impact fees under GMA to adopt a system for the deferred collection of impact fees for single-family detached and attached residential construction.  The deferral collection systems must be in place by September 1, 2016.

ESB 5923 provided local jurisdictions a menu of options for designing an impact fee deferral system.[footnoteRef:4]  These include: [4:  http://lawfilesext.leg.wa.gov/biennium/2015-16/Pdf/Bills/Senate%20Passed%20Legislature/5923.PL.pdf] 


· Timing of the deferred impact fee(s)
· Imposition of an administrative fee
· Expansion of deferrals beyond the first 20 building permits

Timing of Deferred Impact Fee(s)

Timing of the deferred impact fee may be linked to the following events:

1. Final inspection 
2. Issuance of the certificate of occupancy or equivalent certification; or
3. Closing of the first sale of the property after issuance of the applicable building permit

For the first two options, counties (and cities and towns) are authorized to delay issuance of the certification until the impact fees have been paid. For the third option, the law states that payment of impact fees must be made from the seller’s proceeds, unless an agreement to the contrary is reached between the buyer and seller.  In the absence of such an agreement, the seller has strict liability for payment of impact fees.[footnoteRef:5]  [5:  Under the “time of sale” option, there is the possibility that a newly constructed single-family residence could be rented out and not sold, resulting in no impact fee payment.  See http://mrsc.org/Home/Stay-Informed/MRSC-Insight/July-2015/Legislature-Adopts-Changes-to-Washingtons-Impact.aspx] 


Imposition of an Administrative Fee

The law allows municipalities to collect “reasonable administrative fees” from applicants seeking a deferral.

Deferrals beyond the First 20 Building Permits

Deferral of impact fees can be limited to the first 20 single-family residential building permits, annually, per applicant. A decision to expand deferrals beyond the first 20 building permits is allowed only after consultation with any affected school district.  The county must give “substantial weight” to recommendations of each school district regarding the number of additional deferrals.  If the county disagrees with the recommendations of one or more school districts’ recommendations, it must provide a written rationale for its decision to the district or districts.

The law also established the following provisions:
· The amount of the impact fees that may be deferred is determined by the fees in effect at the time the applicant applies for a deferral.
· An applicant seeking a deferral must grant and record a lien against the property in favor of the municipality in the amount of the deferred impact fee.
· Municipalities and school districts are authorized to institute foreclosure proceedings if impact fees are not paid.
· A county, city, or town with an impact fee deferral process on or before April 1, 2015, is exempt if the deferral process delays all impact fees and remains in effect after September 1, 2016.

ANALYSIS

The proposed ordinance would amend King County Code Title 21A to allow home builders to defer payment of school impact fees, in compliance with ESB 5923, as described below.  The proposed ordinance would also strike an outdated section of the code relating to pre-1991 subdivisions. The Executive’s transmittal letter notes that because the county already has a deferral process in place for transportation impact fees and does not collect parks or fire impact fees, the only impact fees for which the county needs a (new) deferred collection system to comply with the State law are school impact fees.[footnoteRef:6] [6:  K.C.C. 14.075.075 provides for deferral of payment of Mitigation Payment System fees for a residential subdivision, short subdivision, urban planned development, planned unit development, single detached dwelling unit, condominium unit, or all of the dwelling units in a multifamily residential building, with the due date tied to point of sale.  It does not set a limit as to the number of allowable permits per applicant. Council will be reviewing Title 14 of the K.C.C. in August and may elect to update the deferral program at that time.  ] 


Number of Building Permits. This proposed ordinance allows each applicant for a single-family residential construction permit to request deferral of impact fee collection for up to the first 20 single-family residential construction building permits per year.  As noted above, state law allows counties to expand deferrals beyond the first 20 building permits after consultation with any affected school district. The Executive is not proposing to expand deferrals beyond the first 20 building permits, at the behest of the Puget Sound School Coalition. According to Executive staff, half the new homes built in unincorporated King County are built by companies that build more than 20 homes a year. Consequently, increasing the maximum number of allowable deferrals above 20 homes could delay impact fee collection for the school districts.

Payment Due Date.  The proposed ordinance establishes the payment due date either at the time of the County’s final permit inspection or 18 months after the building permit is issued, whichever is earlier.  State law provides additional options for counties to make payment due either upon issuance of the certificate of occupancy or equivalent certification; or upon closing of the first sale of the property after issuance of the applicable building permit.  Executive staff explain that they selected final permit inspection as the date because a) King County does not issue certificates of occupancy for residential structures; b) some new homes are not sold (because they are built under contract to the owners, whether for rental or owner-occupation); and c) payment at the point of sale would increase transaction costs and risks to the county.[footnoteRef:7] [7:  Executive staff cites risk as  including a) future third-party payees are unknown at the time of permit issuance and so appropriate contact information is not on the permit record to facilitate payment transaction; b) checks are often remitted by payees without proper documentation; and c) communication/coordination with third-party payees can be time-consuming and problematic.] 


Administrative Fee.  The proposed ordinance does not establish an administrative fee for processing deferral requests, although state law allows for such a fee.  Executive staff note that no fee is necessary because the applicant bears the cost of recording/releasing the lien in the amount of the deferred impact fees.

This code amendment requires a public hearing and completion of a SEPA (State Environmental Protection Act) review.  King County Department of Permitting & Environmental Review (DPER) prepared a SEPA checklist on May 26, 2016 and issued a Determination of Non-Significance for this action on June 7, 2016 (Attachment 4).  As shown in Attachments 5 and 6, DPER requested and the Department of Commerce granted expedited review of the proposed ordinance. The proposed ordinance has been noticed for a Council hearing on August 15.  

INVITED

1. John Starbard, Director, Department of Permitting and Environmental Review

ATTACHMENTS

1. Proposed Ordinance 2016-0340
2. Transmittal Letter
3. Fiscal Note
4. SEPA Determination of Non-Significance
5. Department of Commerce acknowledgement of request for expedited review
6. Department of Commerce approval of request for expedited review
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